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PROCEEDI NGS

CHAI RVAN NEWSOVE: | woul d |ike to wel conme
and thank everyone for participating in this
roundt abl e di scussi on of overl appi ng CPO and CTA i ssues
this nmorning. I'mreally looking forward to a very
i nformative neeting.

We have got a very full schedul e today, so
we are going to try and keep on target so that we
can address all of the agenda itens that we expect
to.

However, before we begin, | would like to
have a nonent of silence for Conm ssioner Bob
Martin. Conm ssioner Martin was one of the
original comm ssioners of the CFTC, and many of you
know hi m personally. He was a real industry
| eader. In fact, he is the first loss in the
famly of CFTC conm ssioners, which is quite
amazi ng. But he was known to be very effective,
very well liked by his fell ow comm ssioners, by
CFTC staff, and by market participants. He passed
away Friday. The funeral was yesterday. But
before we have a noment of silence, | wanted to ask
Jack Gaine if he had any thoughts. Jack was very
cl ose to Conm ssioner Martin and, in fact, was at the

funeral yesterday.



So, Jack, any thoughts you m ght have.

MR. GAINE: Thank you, M. Chairnman.

The Comm ssion of the late ' 70s was very
different fromthe Conmm ssion today, and | had the
privilege of speaking at Bob's service yesterday.
He nade a great founding contribution to the
devel opnent and nmakeup of this Comm ssion. | |ook
around and there may be a dozen of us who renenber
or were here. He kept us on course. He was a
l[ittle short on patience, but we have seen that in
ot hers, and he was just a wonderful man, and we
will mss him

CHAI RVAN NEWSOVE: Thank you, Jack. Let's
take a nonent .

[ Monent of silence.]

CHAI RVAN NEWSOVE:  Thank you.

This is the second of three roundtables
that we recommended in the internmediaries report
that we sent to Congress in June, and | can say on
behal f of the Conm ssion that we | ook forward to
heari ng the val uabl e insights that each of you wll
bring to this discussion today.

| would first like to give a warm wel cone
to Paul Roye, Marty Dunn and Karen Garnett fromthe

Securities and Exchange Comm ssion. M. Roye is



the director of the Division of Investnent

Managenment. M. Dunn is the deputy director of the
Di vision of Corporation Finance, and Karen Garnett is
the assistant director of Corporattion Finance.

have forged a very good working relationship with
SEC Chairman Pitt through the joint pronul gation of
rules for security futures products, and through

our work as nenbers of the President's Wrking

G oup on Financial Markets.

| really feel that this neeting is about
coordi nati on and cooperation, where it's neani ngful
to industry participants, and certainly from our
point of view, M. Director, we |look forward to the
comments of the SEC as we nove forward. And again,
we thank you for taking tine to be here.

During our public hearing on the
internmediary study in June, nenbers of the nmanaged
funds conmmunity, including a nunber of you around
this table, expressed concerns over redundant
regul at ory burdens, overl apping requirenents,
inefficiency in oversight efforts, and we are here
today sinply to listen to those concerns, to listen
to you, to build on the record that we initiated in
our June neeting, and to di scuss suggestions for

movi ng forward to make our regul atory framework



nmore flexible, nore responsive, and nore efficient.

We have a very full agenda today for this
roundtable. The topics that we intend to explore
i ncl ude defining sophisticated persons,
interpreting exenption requirenents, review ng
di scl osure docunents, and comruni cating with
prospective participants.

W will also discuss the inpact of
security futures on managed funds, and w |l have
sone time at the end of the agenda for you to bring
up any other CPO or CTA issues that are not on the
agenda.

| would like to introduce our staff
participants fromthe CFTC today. To ny inmmediate
right is Pat McCarty, our general counsel, and to
nmy imediate left is Jane Thorpe, who is director
of our clearing and internediary oversi ght
division. As well, we have got Larry Patent, who
is the deputy director in that division.

Jane has graciously agreed to noderate
this discussion as she did at our first roundtable.

| would also like to wel cone our newest

Comm ssi oners, Conmm ssioner Walt Lukken, and
Comm ssi oner Sharon Brown- Hruska, who join today

Conmi ssi oner Barbara Hol um and Conmm ssi oner Tom



Erickson at their first public neeting of the
Comm ssion, and we certainly wel cone each of you.

| would i ke to give ny fell ow
Comm ssioners an opportunity to make any conments
that they so choose as we begin, and first | wll
ask Conmm ssi oner Hol um

COWM SSI ONER HOLUM  Thank you, M.
Chairman. | would just like to join you in
wel com ng all of you here, and | amespecially
pl eased with the representation fromthe SEC. This
is arelationship that the Chairman has worked very
hard to forge, and | think it will be to the
benefit of all of us. Thank you.

CHAl RVAN NEWSOVE: Thank you, Comm ssi oner
Hol um  Comm ssi oner Erickson.

COWM SSI ONER ERI CKSON: |, too, would just
like to join both of you in welcom ng everyone to
the tabl e today. | would Iike to thank the
Chairman and his staff, in particular, for keeping us
on track by hosting these roundtables to better
informthe Conmm ssion on issues that are
inportant to the industry. | am | ooki ng
forward to this process. Thank you.

CHAl RMVAN NEWSOVE: Thank you, Comm ssi oner

Eri ckson. Conmi ssi oner Lukken.



COMM SSI ONER LUKKEN: | just want to thank
everybody for com ng today, and especially to Jim
and to Jane for setting this up. This is nmy first
public neeting, so it's exciting to neet all of you
and to tal k about these inportant issues. | think
for me this is a sort of a first step in a sort of
smarter regul atory approach. Last week | outlined
sone of ny philosophy on regul ation which is that
we should tailor regulations to effectively neet
public policies, but not so that it puts
unnecessary costs on individuals or firnms. And |
think this is a first step in trying to neet those
goals, and I comend Chairman Newsone for noving in
this direction, and | ook forward to the testinony.

CHAI RVAN NEWSOVE: Thank you, Comm ssi oner
Lukken. Conm ssi oner Brown- Hruska.

COW SSI ONER BROMN- HRUSKA: Wl |, | al so
woul d just like to thank the Chairman and Jane for
noderating and putting together this fine program
| think that this is just a very exciting tine to
be a Conm ssioner and to be here in this industry.
The spirit of the congressional intent that was
outlined in the Coormodity Futures Mdernization Act
is alive and well here and, as you know, seeking ways

to avoid duplicative, redundant regulations, to



har noni ze di fferences across regul atory agenci es,
to bring us together and al |l ow busi ness basically
to function better, and avoid | egal uncertainty
that can hanstring innovation and risk-taking,
which is very inportant to this industry.

So | would just like to say that | hope
that we can conme up wth some inprovenents and sone
efficient solutions to problens that you outline
here. | will be listening closely and | ooking
forward to your comments.

CHAI RVAN NEWSOVE:  Thank you, Dr. Brown- Hruska.

At this point intime, Jane, | will turn
it over to you to begin.

M5. THORPE: Thank you, Chairman.

| would also Iike to thank the nenbers of
t he CPO CTA Roundtabl e team for hel ping to organize
the event and for preparing all of us for the
di scussion today. Fromthe Division of Cearing
and Intermediary Oversight, | would |ike to thank
Larry Patent and Barbara Gold, Chris Cunm ngs,
Kevin Wal ek and Eileen Chotiner. Fromthe General
Counsel's Ofice, | would Iike to thank Pat
McCarty, Qoria Cenent and M chael Garawski.

Thank you all very nuch.

We have a |l ot of very inportant issues to



discuss in a little over two hours this norning,
and to facilitate the discussion, we have enlisted
the services of various roundtable participants who
will take a few mnutes to tee up specific topics
for discussion. W would then Ilike to hear from as
many of you as possible on each of these topics.

The Comm ssion will hold the record open
until Septenber 27th, if there are additional
poi nts you or nenbers of the public would like to
submt in witing.

And, finally, we are all aware that this
topic gives us all an opportunity to denonstrate
our encycl opedi ¢ know edge of acronyns and rul e
citations. However, as a point of personal
privilege, | would request that we discuss these
i ssues in plain English, whenever possible.

Before | start, | would |ike to ask the
SEC representatives if they would i ke to say a few
wor ds.

MR. ROYE: Thank you, Jane, and thank you,
Chai rman Newsone, and the other Comm ssioners of
the CFTC. | amobliged to say before |I nmake any
statenent that the views | express are ny own and
they don't necessarily represent the views of

Chairman Pitt or the other Comm ssioners.
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But let me say that we do appreciate the
invitation, the opportunity to be here wth you.

We share the common goal of trying to nmake sure
that our regul ations are not overly burdensone,

that they are not duplicative. There are areas
where we can work together to harnoni ze the

regul atory regimes. W each have our respective
statutes that we adm nister, we have our respective
m ssions, but within those m ssions, we ought to be
able to reach in various areas ways that we can

m nimze the burdens on the industries that we
regul ate.

O course, there are certain circunstances
where | egislatively, because of the statutes and
the way they are structured, we don't have that
flexibility and maybe changes ought to be nade.

But, you know, we are here prinmarily to
listen, to learn. | think that, you know, we do
hear fromour constituents in ternms of issues that
cone up, but roundtables like this, | think, are
really valuable in terns of forcing issues that we
ought to be thinking about on the table, and we
| ook forward to | earning through this process and,
you know, we | ook forward to hearing directly from

the people that we regulate on issues like this as



well. And we wll be anxious to see what's in the
record that's generated fromthis roundtable, and
we | ook forward to working with the CFTC on these

i ssues.

So thank you very much for the invitation

M5. THORPE: Thank you very much. Karen,
woul d you like to say a few words?

M5. GARNETT: Yes, thank you, Jane and
Comm ssi oners.

| would just really echo Paul's remarks.
We are very happy to be here. For those of you who
may have had contact with nmy division, | amwth
the Division of Corporation Finance, and | think
nmost of you probably are nore famliar with Paul's
shop than with ours, because we don't see that nmany
public commodity pool offerings, but when we do see
them they conme in to ny office and I am
responsi ble for the group that reviews the
di scl osure and nmakes those registration statenents
effective.

Li ke Paul, we are very happy to be here,
and to hear the views of those of you who are in
the regul ated community, views about the disclosure
review process, as well as the disclosure

requi renents under the SEC rul es.
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We are al so eager to achieve efficiency
wherever we can, and the SEC as a whole is al ways
| ooki ng at ways that we can be nore efficient in
our review process as well as our other
interactions with the industry. So we are | ooking
forward to the remarks today, and |li ke Paul, we are
primarily here to listen and to answer any
guestions that we can. But thank you again for
havi ng us.

M5. THORPE: Thank you very much. And
before we go into our first topic, | would like to
ask Jack Gai ne, president of the Managed Funds
Associ ation, to say a few words on behalf of the
i ndustry that he represents. Jack.

MR. GAINE: Thank you, Jane. First of
all, I want to thank you, M. Chairman and Jane and
Pat and Larry and the rest of your staff, for
pulling this together. This is a wonderfully
talented group. | wll exclude nyself fromit.

But when | | ook around the table, | know nost of
the people, either personally or by reputation.
This is the best and the brightest in the managed
funds area.

As you know, | am president of Managed

Funds Association. W represent the alternative
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i nvestnent industry which particularly includes
hedge funds and futures funds, and if the answer
isn't around this table, it doesn't exist. But |
just have to nmake two qui ck asi des.

| regret in one way that nmy friend, John
Dangard, is not able to join us today. That's the
regret. But the good news is that should give
everyone the opportunity to say a few words, at
| east, so we won't be fighting over the m crophone.

[ Laught er. ]

MR GAINE: And | will say |I nentioned
earlier when tal king about Bob that in the late
"70s it was a very different conm ssion from what
it is today, and I think the presence of Paul Roye
and Karen Garnett and Marty Dunn denonstrate that.

Back in the late '70s, the conmm ssion,
this comm ssion, so we don't confuse them was
authorized in 1974. |Its first reauthorization cane
up in 1978, and strangely enough, there was a very
heat ed, heated argunent and debate over futures on
equity securities, and we had very, very heated
di scussions with the then general counsel -- | was
general counsel here -- of the SEC, whose nane, |
think, was Pitt, Harvey Pitt.

Anyway, the issues stay the sanme, the



peopl e change a little bit. | want to thank you,
Ji m Newsone and Jane, for this, and | think this
will be very productive, and we'll nmake sone rea
pr ogr ess.

M5. THORPE: Thank you very much, Jack
Well, let's get into the topics. The first itemon
our agenda is registration requirenents and
definitions, and we have asked Emly Zeigler to tee
up the issue of the nultiple definitions of
sophi sticated investors that all of us have to dea
with. Thank you. Emly.

M5. ZEIGER. Hi. Thank you, Chairman
Newsonme, Conm ssioners. | amvery proud to be here
today. | appreciate the opportunity to participate
in the roundtabl e.

In case anybody is wondering, | ama

partner at WIllkie, Farr & Gallagher in New York, and

nmost of ny clients are pool operators, trading
advi sors, investnent advisers, and the funds that
t hey manage.

| started in this business over 20 years
ago, and at that tinme there was a clear delineation
bet ween the regul ati on of futures professionals and
futures, and securities professionals and

securities. Your typical futures fund only traded

15



futures, maybe held T-bills, Treasury bills, as
mar gin, and the typical mutual fund or typica
hedge fund invested only in securities.

Then al ong cane financial futures and
stock index futures, and the world changed. Over
time alnost all CTAs wanted to use some securities
or derivatives in their trading, and | don't know of
any securities professionals, even in the nutual
fund | and, investnent conpany |and, | guess that
woul d be, who don't want to use futures for at |east
hedgi ng purposes. And once we get security futures
on the road and tradeabl e, even nore nanagers are
going to want to use them

So al though the regul ation of futures and
securities are generally as separate as they used
to be all those years ago, the business of nobney
managers is really not. There aren't any such
boundaries in that world. And the result is that
they are regulated in various ways by the CFTC and
the SEC, and sone of that regul ation can be
conflicting, conplex, duplicative, all those things
that were just said before.

So | do applaud the comm ssion for its
foresight in convening this roundtable and trying

to explore the problens and maybe even find a
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coupl e of sol utions.

As to the topic at hand, | have been asked
to tal k about the definitions and what we m ght be
able to do to streamine themor coordinate them

The Commodity Exchange Act, the Securities
Act, the Investnent Conpany Act, the Investnent
Advi sors Act, are all designed at least in part to
protect investors, and in designing this kind of
protection, the Congress, the SEC and the CFTC have
taken the view that certain groups of investors are
sufficiently sophisticated that in specific
i nstances they don't need all the protection of a
particul ar statute or at |east sone of the
protection of that statute.

As a result, we have all different Kkinds
of categories of what are called sophisticated
persons, and they have been created by the various
agenci es and stat utes.

Sonme of the definitions are simlar.

Al nost none of themare identical, and everybody in
thi s busi ness as a professional nobney nanager needs
to understand all of them

Just running down the list, so we wll be
all talking on the sane page, the CEA and -- the

Comodi ty Exchange Act and the Commodity Futures



Tradi ng Conm ssion have invented eligible contract
participants and eligible comercial entities.
These are folks who are permtted to engage in
various OIC activities wthout CFTC jurisdiction
People, if it's a person, an eligible contract
participant, is soneone with 10 mllion in assets,
and entities vary, but sone of them have say 5
mllion in assets. That's a comodity pool.

In addition to eligible contract
participants, we have another termin the CFTC
regul ations, institutional custonmer, which is
defined to nean the sane as an eligible contract

participant, but nonethel ess another term

Separately we have the qualified eligible

person, who is sonmeone permtted to invest in a
privately offered combdity pool or open a nanaged
futures account w thout receiving specific
di scl osure and certain reporting.

Those fol ks are basically accredited
i nvestors as defined by the SEC, and I'I|l get to
that in a second, who have $2 nmillion in an
investnment portfolio. There are also sone
otherwi se regul ated or registered entities that
qualify without the portfolio, but for this

purpose, $2 nillion.

18



In connection with the Securities Act, the
SEC has invented accredited investors under
regul ation D, and these are folks who are permtted
to purchase unregi stered securities in private
of ferings w thout specific disclosure.

| ndi vidual s are accredited investors if
they have $1 mllion net worth or $200, 000 annual
incone. Entities vary sonewhat, but generally
require 5 mllion in assets.

Under the Securities Act as well, there
are qualified institutional buyers. These are
fol ks who are permtted to enter into unregistered
resales of restricted securities, and they are
institutions with 100 mllion in securities
i nvestnments, and sone dealers with 10 m | 1lion.

Under the Investnment Conpany Act, Congress
i nvented qualified purchasers, and these are people
who can invest in privately offered hedge funds
excluded fromthe definition of investnent conpany
under section 3(c)(7) of the Investnment Conpany
Act. These are essentially individuals with 5
mllion in investnents and entities with 25 mllion
i n investnents.

And finally, in connection with the

| nvest nent Advi sers Act, we have got qualified

19



clients, and these are people who are able to pay a
certain kind of incentive fee, the one that we in
futures land are so fond of, and they are people
who have either $750, 000 under nmanagenment with the

manager, or $1.5 mllion net worth.

Now | | ook around the table and | see sort

of gl azed eyes, and all | can say is, think of the
poor clients. It's an extrene anmount of
information to understand and to apply.

Ch, and | guess just as a sideline,
recently the SEC, to make things a little nore
confusing, has decided that qualified purchaser
with a small “gq” and a small “p” is equal to an
accredited investor, if you' re tal king about
preenption, state preenption under NSM A So yet
anot her conf usi on.

You | ook at all these definitions and you
say is there any way to coordinate them and I
don't know about that, but we tried to | ook for
sonme common t hreads.

It seens to nme that, first of all, all of
them seemto be neasures of wealth. \Wether or not
that is a good neasure of sophistication, who
knows, but everyone seens to agree that that's al

you can | ook at, to be objective about it.

20



And, secondly, they all result in, or nost
of them result in reduced disclosure or in no
di scl osure in some cases.

Separately, sone of these things seemto
i npose an addi tional creditworthiness standard on
the investor, for exanple, the ECP definition and
Q Bs to sonme extent as well.

Ckay. So if everything is a neasure of
weal th and everything, or nore or |ess everything,
results in reduced disclosure, can we do anyt hing
to coordinate the definitions?

| think a good starting place would just
be with the use of termnology. |If all of these
definitions used, for exanple, the accredited
investor standard as a start and then added to them
as necessary or if necessary, to conply or to
accommodat e di fferent purposes of the different
statutes, that would probably be a good idea.
pi cked accredited investor because that is the
ol dest, the nobst anal yzed, and the nobst construed
definition of themall.

It would seemto ne that under this
reginme, we could basically replace QEP and QP --
understand this is difficult and sonme of this

requi res statutory changes and sone of it doesn't,
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but in a perfect world, you could replace qualified
eligible participants and qualified purchasers with
accredited investors for everybody.

O if that's not good enough, maybe
accredited investors as a definition for
institutional investors, and accredited investors
plus a $2 mllion investment portfolio for
i ndividuals. That's sonmewhat |ike our QEP
definition today.

Simlarly, the qualified client definition
m ght be called instead accredited investors plus a
$2 mllion investnent portfolio, or make it 1.5, if
that's what is appropriate.

I nstitutional custoners. They should be,
it seens to nme, accredited investors plus a $2
mllion portfolio. It's not clear to nme why they
need to be eligible contract participants in order
to open up a brokerage account without all of the
di scl osures that regular clients get.

And, finally, we have eligible contract
partici pants, which maybe coul d be call ed
accredited investors with assets of 10 mllion or
i nvestnments of 100 mllion, or nake up the nunbers
as you choose, but as a base, accredited investor.

And, finally, then you woul d have eligible
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commercial entities and qualified institutional
buyers, and these people could be institutional
ECPs or institutional accredited investors with
various net worth and/or investnent qualifications.

So it is the only suggestion | have got,
and | understand that, as | said before, a |ot of
it would be difficult to achieve. But coordinating
these different definitions in some way woul d nmake
regul ati on conprehensi ble, both for the
prof essionals and for investors.

Thank you.

M5. THORPE: Thank you very nmuch, Emly.
| realize that there are a |l ot of acronyns in
Emly's presentation, but unfortunately unless we
| ay the foundations for our discussion for the rest
of the morning, it is very difficult to understand,
you know, what it is that we're trying to get at,
and actually it was a very inportant process that
you took us through, Emly, so thank you for that.

Wul d any of the other roundtable
participants like to comment on the issue? Yes,
Ken.

MR. GERSTEIN: Thank you. M perspective
on alot of this -- I'"'ma partner at Schulte Roth

in New York, and we practice nostly in the
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securities funds area, investnent funds of various
ki nds, including hedge funds and registered

i nvest ment conpanies, and yes, it is a conplicated
world of a lot of acronyns, but, you know, the

| awyers can figure all that out and draft the
docunents that get the right people in the fund and
[imt it the right way, and | think really where

t hese things are nost problematic from our
perspective are to the extent that they are

af fecting the products you desi gn and who you can
offer themto. And it's that difference between
the pure commodity fund and the securities based
fund, and when you start, as Emly said, you get
products that are now blending the two, and we are
seeing nore and nore of that. That is where,

think, there has to be sone thought given to how we
can find sone conmon ground.

Fromthe securities | aw point of view, the
types of funds that are the sophisticated funds
that -- the hedge funds, rely on section 3(c)(7) of
t he I nvestnent Conpany Act, and that's where the
qual i fied purchaser definition conmes in, and that's
for an individual a $5 million net worth
requi renment.

In the case of a nornmal type of hedge
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fund, the standard that would typically come into
play -- excuse nme, not $5 nmillion net worth, $5
mllion of investnents.

In the case of what we call a 3(c)(1)
fund, it's one of these funds that can be sold to
100 investors wi thout registering as an investnent
conpany, there the threshold seens to becone the
qualified client definition, which is a $1.5
mllion net worth requirenent.

VWhat happens is the QEP definition falls
somewhere in between, so that when you' re designing
it, an unregistered fund product, if you are going
to be a fund that relies on SEC I nvest nent Conpany
Act section 3(c)(7), you basically subsune the QEP
definition and it doesn't becone an issue, and it's
that zone when you're doing the nore, | guess the
nore conmon hedge fund, that doesn't have quite
t hat same sophistication requirenent, where you get

the clash between the $1.5 million net worth and
the QCEP requirenent, and it is in that area if
there could be sone way to reach a common ground
that | think it would be very hel pful

M5. THORPE: Anyone el se? Mari anne.

M5. SMYTHE: Thank you. | am a grandna

[ Laught er. ]
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M5. SMYTHE: Isn't the issue -- | guess |
think of the issue of reconciling these different
standards really to need to fall back on why the
standards exist in the first place. They are there
to protect investors, and as | think Emly said so
well, they are there because the only proxy we have
for sophistication is noney. W don't give
investors IQtests, and we figure that sonmebody who
is rich can also afford to pay an advisor to help
figure this stuff out.

| have been concerned -- | am speaking, by
the way, for nyself right now, | think, when I'm
not addled in ny old age. | think that the concern
| have for the standard is only that the accredited
i nvestor standard now reaches the retail |evel, and
peopl e who just manage to live in their house for a
sufficient period of tine are now accredited
investors, and | guess what | would hope for is
that the agencies woul d address the issue of who
shoul d be protected by the | aws that these
st andards exenpt sone people fromand bring themup
to the year 2002, and in the course of doing that,
reconcile the level so that you don't need a score
card to renenber which acronym goes with the type

of pool, but really to just assure that the retai
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public gets the benefit of the protections of our
| aws, and those who can fend for thensel ves and who
don't need the protection can benefit fromtaking
di fferent kinds of risks.

Sorry | talked so long to say that.

M5. THORPE: Ri ck.

MR PRINS: | would echo Marianne's
t houghts, and speaking personally, it has struck ne
for sone tinme that the accredited investor
definition is way too | ow of a buyer, and on the
ot her hand, QEP is probably nore than you need, and
maybe there is a way to create a uniformdefinition
t hat focuses not on inconme and net worth, which
doesn't necessarily nean a lot as to
sophi stication, but rather how much you have in the
way of investnents that are in intangibles, whether
they are securities or sonmething el se, but
i ntangi bl es, so your house doesn't cone into the
picture. And whether that nunber is $1 nmillion or
whether it's $2 mllion, | don't know, but
somewhere in there in focusing on investnents, |
t hi nk you would do nuch better at separating who
ought to be protected by these statutes and the
retail side versus those who really don't need it.

M5. THORPE: Jack
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MR. RIGNEY: Thank you. |'m Jack Rigney
of Seward & Kissel, partner. W do represent a |ot
of private investnent partnerships. | do agree
with the coomments of Emly on the overl apping
design of definitions, and I would support Emly's
approach in starting with the accredited investor
definition and perhaps nodifying it in certain
I nst ances.

| do think a |lot of these issues, though,
w Il be addressed when we get to 4.9 because there
is a distinction between those people who could be
exenpt fromcomodity pool registration and
i nvestors who are eligible under disclosure
exenptions, and | know we haven't nade that point
yet because we're going to be turning to that, but
| do agree in terns of their harnonization and
i ndustry, SEC, CFTC approach, accredited investor
definition is well understood, seens to work in the
securities fund setting, so we endorse Emly's
approach, with select nodifications, perhaps
starting with the accredited investor definition as
a base.

Thank you.

M5. THORPE: Ckay. Yes, David.

MR, VOGEL: |'m Dave Vogel from Cti G oup



Al ternative Investnents, and | have been invol ved
in the managed futures business since the first
managed futures public fund generated. | have a
very long perspective of this investnent vehicle,
and | have to disagree with sonme of ny panelists
around the table. I'mnot a |lawer so | can be
all owed to not quote statutes and | aws.

There has been sone di scussion about the
| evel of sophistication or wealth needed to be
accredited, and it brings nme to one of ny pet
peeves or things that |I'm concerned about in the
busi ness as we function on a daily basis, and that
is when we receive comments back fromregul ators,
it seens to be that they perceive this asset class
to be nmuch nore volatile and risky than it actually
is. And a consequence of that are comments about
we should raise the requirenents for people to be
accredited or to invest in this area, and | often
wonder what people are thinking of when they ask
sone of the questions they ask. It betrays to ne a
| ack of know edge of the underlying asset cl ass.
So you begin to question and think about what are
the criteria that people are using in the
regul atory schenme on a day-to-day basis when they

revi ew docunents and | ook at investnents as to what
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t he actual performance of these asset classes are.

| woul d guess that no one in those roles
could tell you what the volatility of a managed
fund vis-a-vis the volatility of the S& 500.

They' re about exactly the sanme. The risk
paraneters are very, very simlar. The return
paraneters are very simlar.

In our firmwe have 24 publicly offered
funds in which none of our clients invested in them
is losing noney. Every one of themhas a profit.
There's not many asset classes that could think
t hat .

However, when you go into these
definitions and these regulatory reviews, the
coments and the things that we are forced to do in
our prospectuses are very uneven for simlar asset
classes. And I would call on the CFTC and the SEC
after 20 years of doing this to take a |l ook at this
asset class that they're regulating, |ook at what
its performance has been over the past 20 years,
| ook at what the volatility and the risk to clients
have been, | ook at the experience of the clients in
public funds as a basis to nmake sone of these
deci si ons goi ng forward.

W seemto use the word commodity in a bad



way, and therefore we carry forward with it
assunptions that this asset class is not
appropriate for sone people. | would argue that it
is appropriate for nost people, especially in a
public fund environment. So | would really
recommend that prior to changing these requirenents
for suitability that we | ook at the actual 20-year
performance of this asset class.

M5. THORPE: Yes. Paul.

MR. ROYE: | think David makes a fair
point, and | think that, you know, one of the
things that Chairman Pitt has enphasized is, you
know, nore focus on econom c analysis in terns of
anal yzing issues |like you raise, and factoring that
into regul atory deci si on-maki ng.

| woul d point out, however, that, you
know, you're tal king about definitions that are not
sinply used for your asset class. They are used in
ot her contexts, and that may raise a whol e ot her
set of issues as to whether or not there should be
separate definitions for separate asset cl asses.
But | just would point out that, you know, that
definitions |ike accredited investor are used
outside their asset class and, you know, they are

applied broadly, and, you know, maybe that's not
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appropriate. But, you know, as these definitions
have evol ved, you know, they have been applied
across the board and when you get into, you know,
having to, you know, raise issues about changing
definitions, raising limts -- and Karen and Marty
probably have a better perspective than | do on
this -- is that there are a | ot of constituencies
out there, you hear froma |lot of people. There are
smal | busi ness groups that woul d argue agai nst
Marianne's position in terns of raising the limts
because they view those Iimts as appropriate, and
they want to raise capital for, you know, snal

vent ure operations.

So there are a | ot of considerations here,
but I would just point out that again that these
are definitions that are used in a broader context.

M5. SMWYTHE: |'mnot trying to have the
| ast word, but maybe I'm-- the question of the
standards or the threshold is not designed to
protect investors frominvestnent risk, and |
t hi nk, David, you were addressing your renmarks to
t hat .

The threshold really is designed to
provi de investors with other protections, i.e., the

protection, for exanple, of the |Investnent Conpany



Act, which has a lot to do with it, but it doesn't
have anything to do with investnent risk.

The protections of the commodities futures
| aws and the securities laws are really never, have
never been designed to prevent investors from
taking investnent risks. They are designed for
ot her things, to give people disclosure, to provide
sonme government oversight in the form of
i nspections. That's really to ne what those | aws
are there to address, not investnent risk, which
mean | woul d agree with you, how a, you know, a
smal |l cap, mcro cap nutual fund that invests in
Quter Sl obovian securities is a |less risky
i nvestment than what you nmanage is not the issue.
It's the level of disclosure, the |evel of
government oversight that is sort of alnobst, excuse
me, but a grand paternalistic view of what the | aw
does for investors who are below a certain | evel of
sophi sti cati on.

MR. GAINE: |'mnot even a grandfather
yet, although I'm about two weeks different in age
fromthe grandnot her.

Ri ck, your idea, we went over, when
3(c)(7) was being considered, we went over what is

the right standard and thing, and | say this, |
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think on a clean slate, to raise that issue is
probably a good idea, and maybe as a long term
project, and long term| probably will be a
grandfather and retired by the tine it gets done.
That strikes nme if we throw out our existing
system you know, we don't go a route sonething
along the lines of Emly, | think we have a really
| ong term project which probably should be

undert aken, which, quite frankly, David, your
concept, if you read the Journal this norning about
hi tech registered funds, it didn't paint a very
pretty picture.

So | don't think it's governnent's business
to really put people into or out of investnents but,
you know, high risk, risk and volatility in these
t hi ngs are neasures, Sharpe Ratios and things, about
whi ch | know not hi ng, okay. You know, it's these
factors which are going to determ ne the
probability that an investor is going to be
separated from his noney.

Now, Marianne, you bring a traditional
| egal approach, and |I think for today's discussion
we should stick with it, because we haven't got
time to change all these other changes, but | think

what David raises as well as Rick, | think there
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are sone ideas that are well worth kicking around
for future generations.

Thanks.

MS. THORPE: Thank you very nuch, Jack
and we do need to nove on to the next topic. But I
t hi nk Ken, you know, brings up the nobst i nportant
issue as to why we are having this discussion.
These definitions have regulatory costs and have a
maj or i npact on how the pools are forned and who
can participate and what the pools actually trade
in, these investnent vehicles. So it may be
difficult to go back to first principles at this
point in tinme, and as Jack said, it may be a | ong
termexercise that the two agencies may want to
engage in, but | think the question is are there
sone things that we can do in the short termthat
m ght provide sone regulatory relief all around.

Let's get at the second issue, which has
to do with the definitions of commodity trading
advi sor and i nvestnment adviser under the CFTC and
SEC requirenents, and where there is one potenti al
area where the SEC s rules are to provide -- may
take a nore rational view as to who is required to
be registered and who is not. Jack. Please.

MR. RIGNEY: Thank you. | have been asked



to conmment on the dichotony between the CFTC
regul atory approach and the SEC regul atory
approach, which I will attenpt to. But it hinges
on the 15 or fewer client exenptions which provides
an exenption fromthe rel evant adviser
regi stration, investnent adviser under the SEC rul e
and the comodity tradi ng advi sor under the CFTC
rul es.

Bot h exenptions read basically the sane.

Fifteen or fewer persons, if an adviser provides

advice to 15 or fewer persons for conpensation,
t hat advi ser woul d be exenpt fromregistration

The difference in interpretation, though,
is a great one. The SEC has a rule which in
substance allows an entity to be counted as one
client if the advice is directed to that entity,
and it does not | ook through that entity and count
each equity owner of that entity as a separate
client, which, of course, makes a huge difference.
Qoviously if you had a fund with nore than 15
i nvestors and you | ooked through them that adviser
woul d be required to be registered. That rule has
been wel | understood and worked for years, and |
think the industry is confortable with it.

The CFTC approach | guess historically has
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been to |l ook through an entity for commodity
tradi ng advi sor and thereby count each of the
equity owners of that entity such that a fund that
has nore than 15 clients that's managed by a
commodity tradi ng advi sor, that conmodity trading
advi ser woul d need to be regi stered, presumably.

In practice, it doesn't -- it's not as
huge an issue as the issue we just discussed
because in a | ot of cases, what we see on the
private fund side, the adviser to that pool is a
commodity pool operator and is already registered.
But it has created confusion over the years, |'ll
say that, as long as |'ve been doing this. | have
had a hard time trying to pinpoint where the CFTC
interpretation cane from [It's always been
understood, |'ve questioned it on a friendly basis
when |'ve spoken to various staff menbers over the
year, and quite honestly, | could never find it.
And when | had associates |ook for it, it was very
difficult to find support for that position. So
that's an administrative issue in ternms of the
per cei ved confusi on about the standard.

A lot of practitioners in the business
don't know the rule until you talk to the CFTC

staff. But | do know that, | have had many
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conversations over the years.

But what | just found out, though,
apparently, is that the CFTC position stenms froma
1979 Ninth Crcuit case, | believe called CFTC v.
Jack Savage, which | read, and I'Il admt for the
first tinme just two weeks ago. And |I'm not going
to go through all the facts of that case.

But what that case turned on, in ny mnd,
is that there was a commodity tradi ng advi sor who
was providing advice indirectly through anot her
i ndi vi dual who had separate managed accounts. To
me, that is a huge difference, separate nanaged
accounts versus a fund, which just acts as a unit.

So | can certainly distinguish the facts,
not that anyone is here to go through that case,
but when | read that case, | still have some doubts
as to what the nerits of the position are with the
CFTC approach, and certainly would endorse the SEC
approach that if a fund is traded as a unit, the
advi ser does not know who the clients are in that
fund, is not directing advice for the benefit of
any of those individuals, therefore it would seem
to me a very logical conclusion -- and | do believe
that the SEC approach has it the right way -- that

t hat advi ser should be dealing with that fund as



one client.

So that's ny spin on that issue. Thank
you very much

CHAI RVAN NEWSOVE: Jack, would you m nd
enl i ghtening us where this CFTC interpretati on cane

fronf
[ Laught er. ]

MR. GAINE: Yes, | have good news. A
Governor Pataki --

[ Laught er. ]

MR GAINE: -- just to stay relevant,
yesterday signed | egislation anending the Martin
Act which confirmed that 203(b)(3)(1) wll apply
within the State of New York. This is the right
thing to do.

Now | et me go back to Jack Savage. Wen
you are a young | awer, you are not as smart as
after you have all your experiences. Jack, if you
| ook at the briefs in the Ninth Grcuit, you are
going to see the top nane there of general counsel,
John G Gaine. But today you are | ooking at a nuch
W ser, nore experienced general counsel.

[ Laught er. ]

MR GAINE: | agree wth your analysis,

and | have not reviewed it all, but the Savage case
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i nvol ved individual advice to individuals at an
FCM and Savage argued we are only advising the
FCM if | recall, we are not advising the
i ndi vi dual s.

But you know what? Jack Gaine of the CFTC
was right. They are separate clients. To take a
l[imted partnership, a juridical entity, a separate
entity, only one person is being advised. The
application of the Savage doctrine along -- and |
left in '81 so | take no responsibility for
what ever occurred after that. But | agree, on a
| egal analysis, the SEC is absolutely correct in
their view Governor Pataki and the assenbly and
senate in New York is absolutely correct, and there
is only one client here.

As much as it is convenient to extend your
jurisdictional reach, et cetera, to | ook through
it really makes no sense. | nean is a pension
fund, you know, 700 clients? It's alimted
partnership. Limted partners have no investnent
there. Their ears are plugged because they can't
do a thing.

In other words, | agree with you, and if
need be, I'll confess error in the NNnth Grcuit

and probably be disbarred. And that's all. Thank
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you.

M5. THORPE: Now that Jack has seen the
light, any other comments? Dan.

MR. DRI SCOLL: |'m Dan Driscoll from NFA,
and | would just like to point out that in that
sort of exenption frombeing a CTA, it's not only
15 clients, but you can't hold yourself out to the
public as a trading advisor, either. And frankly,
| think that why sone of these interpretations cone
up, it's because conmm ssion staff, probably
i ncludi ng nysel f when | was back working during
Jack's tinme, you see situations where bad people
try to devise situations where they evade
regul ation and get in under sone sort of |oophole.
And so | have no problemviewing a fund as bei ng
one client, and | really think if you saw sonebody
out there |ike Jack Savage, who tried to put
together 14 funds with several hundred retai
investors in it, that you could get hi munder
hol ding out to the public as a trading advisor.

So | think there is ways to deal with
t hat .

M5. THORPE: Any other comrents on this
i ssue?

MR, GAl NE: In New York, this -- Dan's
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poi nt about hol di ng yourself out was extrenely
inportant to -- | think his nanme is Elliot Spitzer
and his staff as to why this 203(b)(3)(1) should be
preserved. There obviously is a boiler roomfraud
probl em here, but | think it's corrected by hol ding
yoursel f out, which, you know, dependi ng what
jurisdictionis interpreting it, you know, it could
be a listing in a phone directory or whatever.

But, you know, it is a very stringent test, so.

MS. THORPE: Paul, you had a comment.

MR, ROYE: | may go ahead and get nyself
in trouble here, but since no one is going to
defend the CFTC rule as it exists, and we have a
di fferent approach, | nean | guess would just --
you know, as | have thought about this issue, you
know, you think about the de mnins exenption in the
| nvest nent Advi sers Act, you know, why is it really
there? You know, 14 or fewer clients, you know,
what did Congress have in mnd when they put that
in the statute?

And you | ook at NSM A, where at least in
our area, where the SEC has jurisdiction over |arge
advi sers, any adviser that has over $25 million
under managenent, we regulate snall advisers that

register with the states. And then you | ook at,
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you know, sone entities with indeed hundreds of
mllions of dollars, in sonme cases billions of
dollars, you know, it nmay be one client, but the
question is, is there a Federal interest in

regul ati ng advi sory operations managi ng assets of
t hat size.

So, you know, it is a question that | just
throw out there, but, you know, what was intended
with these small exenptions. W both are taking
different approaches to it. There is a theory,
there is an analysis that could get you to the CFTC
appr oach.

M5. THORPE: Thank you very much. Are
there any additional comments on this issue?

kay, if not, then why don't we nove on to
topic 3, which is the disclosure issue,
communi cation with prospective participants. The
first topic under this section wll talk about the
fact that both the CFTC and the SEC review
di scl osure docunents for publicly offered pools,
and to the extent that there is duplication, then
to the extent that both agencies are |ooking at the
sane itens for the sanme purposes, are there areas
where we can nmake that process nore efficient. And

we have asked Steve A gin to lead off on this



i ssue. Thank you, Steve.

MR. OLA N Thank you. Chairmn Newsone,
Commi ssioners and staff, | comend the CFTC for
setting up this roundtable and greatly appreciate
the opportunity to appear today.

Under the able | eadership of Chairnman
Newsonme, there has been very healt hy dial ogue
bet ween the CFTC and the Managed Funds Associ ati on,
and increased participation in a nunber of very
inmportant initiatives. | would encourage a
continuation of this healthy interchange between
the regulators and the regul ated, and offer ny
conti nued assi stance.

On June 6th of this year, | had the great
honor of testifying before the Conmm ssion in
connection with its study on potential changes in
the regul ation of internmediaries pursuant to
section 125 of the Comodity Futures Modernization
Act .

In that testinony, | nade seven
recommendations related to CPCs and CTAs, offering
managed futures and hedge fund investnent vehicles.

In preparation for this roundtable,
prepared an outline lifting fromny prior

testinmony. | would respectfully request that those
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remarks be submitted for the record. 1In the
interest of tine and recognition of the nmany
participants and i ssues to be discussed, | wll
focus on just four issues, which I will mention
very briefly, all of which are reconmendations to
rationalize the regulation of publicly offered
comodity pool s.

The need for rationalization is sinple.
It's really, as Jane nentioned, the duplication and
bur densone regul ati on i nposed on these vehicles is
very costly, all of these costs are generally borne
by investors, wi thout any increnental investor
protection benefits. And over the past 15 years,
it has had a very chilling effect on the industry.

My first reconmendati on addresses the two

Federal agencies, and | would recomend that they
focus on their respective areas of expertise, and
exenpt pools frominappropriate S-K disclosures.
Clearly the SECis expert in the offering process,
and they should continue to, all public pools
shoul d continue to be subject to the offering
process and regul ations at the SEC.

The CFTC, however, is expert in conmmodity
pool disclosure, and all public pools, as private

pool s, should be subject to the CEA and its
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regul ati ons.

| prepared, along with sonme assistance, a
grid that shows the regulation S-K and the Conmodity
Exchange Act rules, and how they apply to public
comodity pool s.

| woul d suggest that the staff eval uate
that as they consider this going forward. Cearly
regul ation S-K, as Paul has alluded to, nmany of the
SEC regul ati ons were designed not with commodity
pools in mnd, but with operating conpanies in
m nd, and as a result of the gromh of the
commodity pool industry, | think it is tinme for
recognition of that fact, and have each agency
focus on their respective experti se.

The second issue relates to exenpting
public commodity pools from'34 Act reports. Most
34 Act reports, either 10-Ks or 10-Qs, are either
not applicable to conmmodity pools, but primarily to
operating conpani es or redundant of nore
appropriate CFTC regul ati ons which require nore
frequent, generally nonthly rather than quarterly,
di scl osure, and direct rather than indirect
communi cati on to sharehol ders and investors.

On the open end investnent conpany side,

whi ch permt redenptions in a simlar fashion to
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commodity pools, those vehicles are not subject to
34 Act reports, but are governed by the |Investnent
Conmpany Act, and | think sone consideration should
be given to whether or not public comobdity pools
shoul d be exenpt fromthe '34 Act reports in
deference to the reporting requirenents under the
Commodi ty Exchange Act.

A third area is an expansi on of the
Federal preenption provisions of NSM A to include
public pools. As nost people around this table
know, public commodity pools are subject to 50
different State regulations if they are registered
in those States. The costs and burden associ at ed
with clearing a public commodity pool in 50 States
is incredibly high. Al of those costs are
general ly borne by the investors, wthout any
i ncrenental investor protection benefits.

| woul d suggest -- this has been a topic
of concern for the industry for many, nany years,
even before the Savage opinion, and that's
sonething that I would suggest that we seriously
consi der how we can address that.

And, finally, | knowit's the next topic
for discussion, so |l will only briefly nention it,

is to conformthe CFTC to the SEC prospectus
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delivery requirenents for public commodity pools.

As far as | know, pools are the only
i nvestnment product in the United States that is
required to deliver a final prospectus before any
direct or indirect solicitation. This results in a
significant increase in cost, again wthout any
addi tional investor protection benefits, because
i nvestors nmust acknow edge recei pt of the
prospectus before actually investing, which is al so
di fferent than many ot her securities offerings.

Again, the SECis the expert in the public
of fering process of securities, and their role
shoul d govern in this context, and I would
recomrend that the CFTC evaluate that in its
del i berati ons.

As a final note, it is great to see the
cooperation between the SEC and the CFTC, and |
woul d encourage a continued cooperation between the
two staffs of both agencies to rationalize the
regul ati on of comodity pools, which would serve to
better utilize both the limted resources of the
Federal governnment and the increasingly fewer
resources that are also available in the private
sector.

| woul d be eager to answer any questions
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t hat you have.

M5. THORPE: Thank you, Steve.

Do any other participants have conmments on
t he issue?

Yes, Teresa, yes.

M5. BECKS: Hi, I'mTerri Becks with
Campbel | & Company. | amthe chief financial
of fi cer of Canpbell & Conpany, and we are a
commodity trading advisor. W are also the
commodity pool operator for Canpbell Strategic
Al'location Fund. It's probably, | think it is, the
| argest publicly offered futures pool right now.
And | do not have the el oquence of the other
attorneys here, but I amone of the grunts who is
involved in putting these things together. 1It's a
conti nuous offering.

We need to update the offering every nine
nmont hs, at a maxi num assum ng there's no changes
in disclosures. But we probably have to start the
process about four nonths prior to that nine-nonth
effective date that we're shooting for, because we
do have to file with the SEC, the CFTC, the NASD
and all 50 States, and we typically do get conments
frommnost of the regulators that we are filing

W t h.



It is frustrating on our side, but we also
realize that it is frustrating on the regulator's
side. The SEC, for an exanple, as Steve had
pointed out, a lot of the rules apply to operating
conpanies in these public disclosures, and | have
had very intelligent dialogues with the SEC, both
of us trying to help each other, how do we get this
public pool to fit into these requirenents that
they are trying to carry out.

So | do agree with Steve on how a | ot of
t hese changes shoul d be made. The CFTC has created
a lot of rules for determ ning how to di scl ose what
we are doing, and the operating requirenments for
our funds. The SEC, at the sane tine, is very well
versed in public offerings, and we would | ook to
themfor their comments on that. But if there
woul d be a way to give different regulators their
different parts to review.

We do end up, a lot of times we'll get one
comment from one regul atory body that conflicts
with the comrents of another regulatory body, and
we end up kind of trying to play nedi ator between
the two in getting our docunments done. The problem
there is it nmakes it very cost-prohibitive.

We are very happy to be nunber one. W

50



woul d al so wel conme other participants to be able to
provi de the sane pool offerings that we do. W are
in a very fortunate place, but we would |ike to see
ot her people join us. In the futures industry, we
actual ly wel cone conpetition because it just
produces nore of a presence in the public about
what we actually do. But we feel like the way the
regul atory structure is set up right now, it really
does elimnate the ability for other people to
conpete with us.

Thank you.

M5. THORPE: Thank you very nuch, Terri.

| think, CGeorge, you had a comment.

MR. CRAPPLE: It's sonewhat in the sane
vein. M firm MIllburn R dgefield, also sponsors
public as well as private futures pools, and | was
interested in Karen Garnett's comrents that they
don't see too many at the SEC, too many S-1s com ng
through. There are reasons for that, and Terr
alluded to quite a few of them

| mean you have to have $400, 000 or
$500, 000 to even undertake such a project, and
peopl e around the table, Dave Vogel from G ti Corp

and Steve A gin fromMerrill, who have shell ed out
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this noney many tinmes at Canpbell, and we have as
well, so it is quite an undertaking financially to
put a fund out in the marketpl ace.

But anot her consequence of that is it's so
costly there aren't that many, so when one cones in
to the SEC -- and, of course, you have a | ot of
exam ners who are -- you know, they're noving
t hrough and up and they've never seen it before,
nore often than not, and as you say, Terri, every
ni ne nonths we are updating, and we have open-ended
funds. So when you're updating, you update al
your nunbers, you send your anendnent in, and you
get anot her 60 comments. How can this be?

The way this can be is there's a whol e new
group of people | ooking at them and they're trying
to puzzle through all of the SEC requirenents that
maybe apply to General Mdtors, and that don't fit
too well for our futures pool. So | think there is
really a lot to be said in this tinme where there
are plenty of places where SEC resources can be
wel|l allocated, as well as CFTC resources, and |
think it would be very nmuch in the interest of our
financial systemto divide this up in a rationa
way, SO resources can be freed up, say, in the

SEC s case to, you know, pursue the many areas that
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really need pursuing these days.

M5. THORPE: W have sone other comments
here, and perhaps you would like to wait to
coment, Karen, until you hear fromthe rest of the
i ndustry representatives.

David. Yes.

MR. VOGEL: Thank you. | agree with
everything that the two precedi ng speakers had
said. | would just Iike to bring into a little
clearer focus what it neans. W are in the process
right now of comng with a new public offering.

The hard costs that we pay out are half a
mllion dollars, mnimum The soft costs are the
time of the people involved over this four-nonth
period and all the effort that it takes is about
another half a mllion dollars. That's $1 mllion
of costs before we can even market to a client or

be involved in any type of premarketing or any type

of expectation as to what the results of our
i nvest nent woul d be.

But | think the key thing is that has been
menti oned or alluded to, there really are only
about three CTAs that | know of who are big enough
to put together their own public offerings and keep

t hem updated, and there are about four firns that
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This has resulted in -- this is not the
best thing for me to be bringing up -- but a very
nonconpetitive marketplace. There is no
conpetition. Therefore, there is little incentive
on people to be as efficient as they mght be. The
costs are all out of relationship to the benefits
that the client receives fromall these
regul ations, and as long as this systemof nmultiple
jurisdictions and endless filings and comrents and
costs go on, you will not see -- the nutual fund
conpl exes have not entered into this. About the
only thing they haven't made a mutual fund on is
managed futures because it's so difficult and so
costly, and wi thout an understandi ng of what it

could do for the clients and how they may recoup

their costs, there will be no conpetition in this
area. And | think conpetition -- | agree with the
spokesman from Canpbel |, we wel conme the

conpetition. W think it would be better for our
asset class and industry if nore people were
involved in this, but under the current regulatory
statute, you're only tal king seven or eight firns
who are really going to be active in this area, and

| don't think that's in the investors' best
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MR. GAINE: Terri and George and Steve and
particularly Steve and | go way back. He knows
this issue and he does very, very well. | do want
to say, George, when you were at Sidley receiving
those fees, did you feel the sane way?

[ Laught er. ]

MR. CRAPPLE: They seened nuch nore
reasonabl e t hen.

[ Laught er. ]

MR. GAINE: And for the record, Paul Roye
smled at M. Vogel's remarks about a nutual fund.
But | think the issue, SEC, CFTC, and |let's not
call it an issue, but the harnonization efforts
that hopefully we are going to | eave here to
undertake, is really, really inportant.

What is truly absurd is that you have not
only a full panoply of Federal regulation of a
vehi cl e here, but you probably have duplicative
panopl i es of Federal regulation, and you still have
Tennessee stickers and lowa stickers, and | think
to get together -- and I'mnot sure, but | think it
woul d take Congress to make a coupl e of changes.

W were in -- you tal k about anti-conpetitive,

David, in the field in NSM A back in '95, there was



preenption for the futures funds, and there should
be, should have been. It was a, to put this
euphem stically, a pure conpetitive issue, it was
taken out, okay? So we are saddled with the state
i ssue.

Now it's different fromthis Federa
issue, but it's just so patently obvious to us that
the state preenption here should be done that I
hope we would all agree on that.

Thanks.

M5. THORPE: Thank you, Jack.

Any ot her comments? Steve?

MR OLA@N Yeah, if | could just add one
thing, that naybe touches a little bit on what Dave
was saying, and to give a little nore comerci al
perspective of what the inpact has been to ny firm
and to our clients.

| amthe chief adm nistrative officer of
M.IM LLC, and we have four different product |ines
in the alternative investnents area that we offer
to Merrill Lynch brokers, who then offer themto
their clients. Exchange funds, hedge funds,
managed futures funds, and private equity funds.

We have not undertaken a new publicly

of fered managed futures fund since 1996, and the
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reason we haven't is because of the costs

associ ated, both the hard costs, as Dave said, and
the resource tine that is spent by, you know, our
teamto build that and sell it.

So what has happened is to Merrill Lynch's
clients, these products, which provide very, very
significant noncorrel ation benefits, especially
during the past three years, the U S. investors are
generally not able to receive those types of
products because what happens is firns, such as
nmysel f, decide how they want to allocate their
resources. It is far easier to put together a
private placenment on an of fshore fund of a managed
futures product and sell it to those clients, and
then that | eaves the investor that woul d be
eligible to buy a publicly offered futures fund, at
| east at Merrill Lynch, with very few alternatives.

So what has happened is the overregul ation
and the burdensone regul ation has really inpacted
what clients are able to receive froma product
line, and | think it is very, very inportant for
Washi ngton to understand that, because the
cooperation between the two agencies, | think, wll
go a long way to inprove that.

My firmwas involved in the pilot program
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with the SEC on Plain English, and Marty Dunn and
the Plain English task force at the SEC were very,
very cooperative with us in getting that through.
And we actually thought that that was going to
bring a new beginning to this industry because
there would be a tenplate, there was nore

har noni zati on between the regul ators on that
process, but it really hasn't happened, and
hopefully this forumw Il kind of reinvigorate that
di al ogue between the two agenci es.

Thank you.

MS. ZEIGLER Just a brief comment. |, of

course, agree with everything all of you are
saying. Just as to legal costs involved in these
things, in case there are people here who don't
know, a typical public fund could cost in |ega
f ees al one $200,000, and a private fund, a private
futures fund, essentially the sane fund, it could
have the exact sanme nanagers, woul d probably cost
50. And it's a direct result of the fact that the
SEC, CFTC, and the NASD, and all the States nmake
all these comments and conpliance just has to be
done.

It is not because the prospectuses are

very different one fromthe other.
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MS. THORPE: Ken.

MR. GERSTEIN: 1'd just like to follow up
briefly on some things that Steve said about the
noncorrelated returns. It's sonething we're seeing
on the investnent, registered investnent conpany
side. In ternms of a lot of new types of hybrid
products, particularly when we are dealing with
vol atile markets, uncertain markets, where people
are trying to innovate and devel op products that
are designed to help investors through these kinds
of markets.

This sort of, | guess, goes back to
sonething we really skipped, which is of interest
to me, which was under Il. B. relating to, | guess,
rule 4.5, but how this also conmes into play the
same way, why we don't see investnent conpanies
that are al so pools, where if they could be and
t hey coul d have greater use of futures, we could
see nore types of products which try to introduce
types of asset classes to achieve different types
of noncorrel ated returns.

MR. DRI SCOLL: | just wanted to say that
five years ago, the CFTC del egated to NFA the
responsibility to review all CTA disclosure

docunents and the di scl osure docunents of privately
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of fered comodity pools. And we weren't del egated
the responsibility to review public pools. | just
want to say today that we would | ove to have that
del egation and we | ove to work not only with the
CFTC, but the SEC, to work out both the process and
t he standards under which that review would be
done. And certainly submt ourselves to reviews by
bot h agenci es of how we do that work.

M5. THORPE: Thank you very nuch, Dan.

Bob Paul .
MR. PAUL: Thank you, Jane. | know that
St eve showed nme that m crophone worked. | thought

|'"d better use it for nyself as well.

| am Bob Paul. |'m general counsel of
OneChi cago, and before that | had the privil ege of
bei ng general counsel at the CFTC, but before that,
for a nunber of years, | was at Dean Wtter, and
readi ng the subm ssions of Terri Becks and Steve
A gin brought back all the nightmares of ny years
| ooki ng at the managed funds that Dean Wtter
sponsored which, along with Merrill Lynch, were
anong the nost active and nost distributed in the
country.

What | amstarting to hear is that things

haven't gotten much better in the last five years,
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at least with respect to the duplicative and
triplicative regulation. | think -- and | agree
with virtually all the comments

| do want to stress the inportance of what
both Steve and Jack said with respect to the need

for Federal preenption. As expensive as it is to

deal with both the SEC and the CFTC on these
di scl osure docunents, that cost is nmultiplied 50
times in dealing with the State regulators. And
they do have coments, and you have to make speci al
arrangenments and custom zations for each of them

| think it is inportant to enphasi ze that
the ultinmate loser in all this is obviously the
investor. As Emly points out, and David, the cost
to the funds is substantial, and that noney should
be invested in the funds and shoul d be earning
returns for the investors, rather than being used
to pay for redundant regul ation.

| think that fromny experience working at
the CFTC with the SEC, | think it is absolutely
crucial that Paul Roye and Karen Garnett are here.
There is obviously good progress in these agencies
wor ki ng together, and | amsure that with the

i nroads that they've nmade on security futures, in
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coordinating that, they'll find a solution to
| essen the burden for the funds.

Thanks.

M5. THORPE: Thank you very much.

Pat .

MR. McCARTY: | feel honored to foll ow Bob
Paul , ny i mredi ate predecessor as the general
counsel

| just have two quick questions. Emly
Zeigler threw out a cost on doing, | guess, private
futures fund versus a public one, and it was a
di fference of $150,000. | just wonder whet her we
can put out on the table what the cost of actually
a new public investnent conpany nutual fund woul d
be, so we have sone way of neasuring things.

And | guess the second question | would
ask, just sort of pointing down towards Dan
Driscoll at NFA, | guess the nunber of commodity
pools that you review the disclosure docunents of,
and you said that it's just the private ones as
opposed to the public ones, but -- and | guess the
nunber that you review and -- do you do a 100
percent review of all the disclosure docunents, or
do you do just a percentage, or how do you do that?

MR. DRI SCOLL: We review every docunent
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that conmes in, whether it's an initial offering or
an anendnent or an update. So we review each of
them conpletely. And we have a group of
specialists that that's their jobs. So we are able
to obtain quick turnaround as well.

MR. McCARTY: The nunber?

MR, DRISCOLL: In the last year we
revi ewed over 2000 di scl osure docunents, and |
think, if our records are correct, that we received
five public pool docunents. So certainly there
woul dn't be a -- if we were given that
responsibility, it wouldn't be resource-intensive
for us.

MR. McCARTY: Emly, do you have a nunber
for me on | egal costs for investnent conpanies,
public and open-end funds, or anybody?

MS. ZEI GLER: W have to ask sonebody who
actual ly does that.

MR PRINS: This is Rick Prins. | think
three things. A closed-end fund, which are stand-al one and
it's a public offering, often
underwitten, where you have to deal with
underwiters, is probably the nost expensive of the
variety, and they may run $100, 000 plus or mi nus.

Starting up a new open-end fund is
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sonmewhat | ess than that, but could run that much;
not usually.

But opening up a new series, to have a new
kind of portfolio of an existing open-end fund, is
often only $20- 30, 000.

M5. THORPE: Thank you.

Karen, | believe it's your turn to provide
sonme comment. Thank you.

M5. GARNETT: |'Ill start off by saying
wow. That's a lot to follow up on.

Also | omtted ny disclainer earlier, so |
shoul d give that now, that ny remarks are strictly
my own and do not represent the views of the
Comm ssion or its staff.

| will try to address a few of the points
t hat have been raised, but on a nore general |evel,
you know, | think we certainly recognize that there
i's some duplication between the information that's
requi red under the CFTC rules and the information
that's required under regulation S-K, and | think
the way to achieve a nore efficient systemfor
di sclosure reviewis not to just give up on one,
but try to better harnonize the two systens that we
have in pl ace.

| think the CFTC rules are -- have their
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own purposes, and as many of you have pointed out,
are very specifically targeted to commodity pools
and the very specific issues that arise in that
cont ext .

The SEC rul es, on the other hand, have a
di fferent purpose, have a broader purpose, and we
believe that both of those are legitimte and that
t he di scl osure can be harnonized in a way that
doesn't result in a lot of unnecessary duplication.

| guess as a starting point on regulation
S-K, | disagree with the viewthat S-Kis intended
strictly for operating conpanies. | believe S-Kis
witten in such a way as to address any conpany
that would do a public offering. Comodity pools
are not the only limted partnership public
offerings that we see. Certainly we see |ots of
themin the oil and gas industry, we see |ots of
themin the real estate industry, and |I think real
estate in particular is somewhat anal ogous to
comodity pools because a | ot of REITS operate
simlar to investnment conpanies in the sense that
it's a vehicle that investors can choose to
diversify their portfolio.

We have over the years devel oped a way of

addressing those particular industry issues,
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whet her it's comodity pools or oil and gas, or
real estate, in a way that achieves the disclosure
pur poses of S-K, but also recognizes sone specific
i ndustry issues.

| don't think that comopdity pools need to
be treated any differently. | think we have
managed to find ways to address specific industry
I Ssues.

One of the -- | think in a nunber of
areas, there probably is duplication and we wel cone
the CFTC rul es, frankly, because we think the CFTC
rules do better address the specifics of comodity
pool s than we are able to do.

In many instances, if not nost, the CFTC
di scl osure satisfies the S-K disclosure requirenent.
So | think as we go through the comment process,
it's not a question of, well, here's this S-K
requi renent that's not addressed by the CFTC, so
here's sone nore disclosure that we want you to put
in.

That happens sone, but | think nore often
than not, our comments are geared nore toward
clarifying the disclosure that is presented in the
Securities Act prospectus, as well as the

presentation of that disclosure.
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Qur Plain English initiative addressed
sone of that, but going back before Plain English,
| think historically our disclosure has been -- our
di scl osure revi ew process has al ways focused sone
on where information appears in the docunent. And
a lot of the cooments that we tend to raise, not
just on comodity pool offerings but on any
offering, have to do with where materi al
informati on appears in the docunent, and so we wll
rai se comments on that.

| don't think any of these are issues that
are particularly difficult to conply with. 1I'm
sure in any particular filing, there may be a
handful of issues that are difficult to resolve,
and those do take sonme tine, but | think by and
| arge the disclosure review process is fairly well
har noni zed with the CFTC disclosure.

As | said, we do recognize the val ue of
the CFTC discl osure, and have relied on that,
really, in satisfaction of the S-K disclosure
requi renment.

One particular exanple that | would give
in that regard is the prior performance disclosure
that we require. The CFTC has devel oped its own

very specific and very rel evant disclosure
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requi renments for prior performance that differ
somewhat in format and presentation and content
fromprior performance that we mght require from
other limted partnerships. W have traditionally
accepted the CFTC di scl osure as achi eving the

di scl osure goals that we have for other limted
partnerships, but in a way that nmakes nore sense
for comodity pools.

That is, | think, the type of solution
that we would like to get to, is harnonizing our
review with the CFTC di sclosure in a way that
really nmakes sense for everyone, but w thout
conpletely discarding the S-K disclosure
requi renents.

M5. SMYTHE: Can | say sonet hi ng?

M5. THORPE: Mari anne.

M5. SMYTHE: Wen | was at the SEC as a
very unworthy predecessor to Paul Roye, | had the
invidious job of trying to nedi ate between the CFTC
and the Division of Corporation Finance in ny own
agency on this subject.

Let me just ask you all a question. \Were
are the prospectuses reviewed for conpani es that
want to register as investnment conpanies? Are they

reviewed in Corporation Finance or in the D vision



of I nvestnment Managenent ?

M5. GARNETT: Investnent Managenent.

M5. SMYTHE: Wiy is that?

M5. GARNETT: Well --

M5. SWTHE: Don't answer. Well, | know
t he answer.

[ Laught er. ]

M5. SMYTHE: The answer is that they used
to be reviewed in the Division of Corporation
Fi nance, but no matter how hard one tries to
har noni ze between even two floors -- Chairman
Breeden, when | was there, used to have a cl ock
whi ch showed the tinme in each division

[ Laught er. ]

M5. SMYTHE: Even trying to harnonize
between two divisions in the sane agency, as |'m
sure -- as | renenber is the case here. |In fact,
Jack and | were here together, and it was ny job to
medi ate between Jack and ny boss, Tom Lochran,
whi ch was not easy.

Getting back to the point, though, it
seens to me the issue is really quite clear.
Comodity pools are within the purview and
expertise of this agency, the CFTC, not the SEC.

It is very hard for ny other alma mater, the SEC,
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to cede authority on anything, |et al one sonething
as central as this. But until there is a single
reviewing entity for the registration of these
products, | don't care how hard you try to
har noni ze and to acknow edge that the CFTC s
performance reporting may be better than the SEC s,
it'"s got toreally be with the CFTC or it's going
to work. That's ny personal view, and | just hope
sooner or later there will be a harnonization that
does for the commodity pools what was done for
i nvest ment conpani es when the Division of
| nvest nent Managenent took over review ng.

And it was not a criticismof Corp Fin,
al though 1'm capable of that. This was not a
criticismof Corp Fin. This was really sinply
because it had to be done in one place.

M5. GARNETT: Well, | guess I'll respond,

and I know Paul wants to respond as well.

Just to take a step back for a second, our

interest is not so nmuch in regulating conmodity
pools, but in regulating public offerings of
securities. And it happens that commodity pool s,
when they make public offerings, they are selling
[imted partnership units, and those are

securities.
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M5. SWTHE: W all know that.

M5. GARNETT: | know, but |'m just
enphasi zing that our interest here is not
regul ati ng commodity pools per se, but regul ating
public offerings of securities. Just |like we would
for any other industry.

MR. ROYE: Let ne just nmake three quick
points on this subject.

One, you know, we have been spending a | ot
of tinme |ooking at Sarbanes-Oxley, and if you don't
know al ready, there are provisions in that
| egislation that require the SEC to | ook at every
i ssuer every three years, to go through their
di scl osures, you know. So we have been mandated by
Congress to be in this gane and stay in this gane.

Secondly, and | think as Bob alluded to,
and ot hers have alluded to, you know, we do have
scarce resources. There's no question about that.
We've got plenty of issues, just |like the CFTC has,
to focus on, and at least inny little world of
| nvest nent Managenent, where we are trying to
juggle things and get things done, a lot of tines
we have the industry, you know, on issues |like this
cone to us and say you need to revanp the form

We've had the variable products industry conme in



and say you ought to do a separate formfor
variable life insurance and they have framed it out
for us and it gave us a head start in terns of, you
know, doing that new form

Finally we did get that formin place, so
| guess what |'m suggesting is we are | ooking for
solutions here, that you're part of the solution,
that, you know, to the extent that you have ideas,
to the extent that you can put this in witing and
say here's the way to harnonize CFTC regul ation
di scl osure, SEC disclosure, and lay it out in a way
that, you know, it nakes sense and we can
understand it and we can debate it, we're going to
be further along. So that's one idea.

And then secondly, on Jack's point, | have
seen the benefits of preenption. | worked w th Pat
McCarty years ago and we spent a lot of tine trying
to get registered i nvestnent conpani es through the
States, and that was part of the cost. And guess
what ? Those preenption in that area, the issue has
gone away. You still have to pay fees, because the
States want their fees, but it really has
streanm ined the regul ation of registered investnent
conpani es.

CHAI RMAN NEWSQOVE: Karen, | don't want to
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put you on the spot at all, but based upon your
comments and | ooking at the redundancy issue, as |
understand it, the SEC does sel ect review of
filings?

M5. GARNETT: Yes.

CHAl RVAN NEWSOVE: So if you have got a
public commodity pool registration statenent, it
could receive a no-review. And ny question is, and
|"mjust thinking in theory, if -- would it be
possible for the SEC to consider policy that it
woul d give the no-review to a public commodity pool
if it's already been reviewed by the CFTC, or would
that help the redundancy issue at all?

M5. GARNETT: As a general matter, any
initial public offering by a conpany receives a
full review, not always, but nost of the tine.

And so -- and | think nost of the
comodity pool offerings that we see actually do
cone in as initial offerings by those funds.

To the extent -- and | think one of the
i ssues that we have had with Terri Becks is filing
post-effective anendnents to update those offering
docunent s.

And, you know, certainly anything like

that, any subsequent filing by an issuer that's
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al ready out there in the market does go through our
screening criteria, and we do -- you know, that is
one of the things we take into account is have we

| ooked at this conpany before.

Paul nentioned Sarbanes-Oxl ey, and | think
that's going to have a significant inpact on how we
select filings for review, but -- and so that, you
know, you may actually see | ooking at all conpanies

nore often than we have in the past, but, you know,

certainly that is -- that's part of the mx
al r eady.

CHAI RMVAN NEWSOVE: | have one question for
St eve.

In your witten coments, | think both in

June for this nmeeting and then in your oral comrents
as well, you tal ked about, or you nake the point
that, the marketing of commodity pools is difficult
and nore onerous than marketing other types of
col l ective investnent vehicles, due to CFTC
regul ati ons.

My question, | guess you believe, or based
upon your comments, you would believe, that our
rules are nore onerous than the SECin this area.

So ny question would be, if the CFTC changed its

rules to be nore inline with the SEC, woul d
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i nvestor protection be conprom sed in any way?

MR OLG@N | don't believe that it would
because, keep in mnd, the requirenent is that you
have to deliver the prospectus before any direct or
indirect solicitation.

In commodity pools, investors nust sign a
subscri pti on docunent acknow edgi ng the prospectus,
so there is no financial risk to the customer of
himreceiving a prelimnary prospectus |ike nost,
you know, |PGCs undertake. And he will not
subscri be. Wen the final docunment is delivered,
it then allows the firnms to narrow down who is a
serious prospective investor, and they wll receive
then the final prospectus. So you will save on
printing costs, you will be able to nore
effectively market it, and investor protection wll
not be conprom sed at all because they still wll
si gn an acknow edgenent on the final prospectus
that they receive.

If | could just nmake one further comment.
Paul , it seenmed to nme that you were suggesting that
it mght be a good idea for nore cooperation
between the SEC and the CFTC, and | think it would
be -- this is an issue that has been around as | ong

as | have been doing this, when | started



practicing lawin '86, and then when | cane to
Merrill in '94. It's a long tine.

To the extent that the industry can put
together a task force that works wth the SEC and
the CFTC to address these four or other issues, |
of fer ny assistance, and |I'm sure that sone of ny
col | eagues woul d do the sanme thing, so that we can
finally nove this forward and hopefully have sone
resol ution.

MR. GAINE: Steve, you preenpted ne here
because | was about to suggest to vol unteer.

In addition to the mstake | made in
Savage, | think one m stake | m ght have made in
the late '70s was not to argue that the SEC, the
exclusive jurisdiction provision of the Comodity
Exchange Act, excluded the SEC fromtheir '33 Act
review of commodity funds. Well, | didn't. A lot
of water has gone over the damsince, and |I'm not
maki ng t hat poi nt now.

But | would |ike, as Steve suggested there
-- | nmean as | understand it, I"'mnot -- | don't
practice over there, but I think we are in with
penny stock, oil and gas, and real estate, whereas
there's a division over there that deals with funds

that are much nore simlar pooled, collective
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i nvestment vehicles, nmuch nore simlar to us.

Karen, | don't know how | ong you' ve been
there, but what I'mdoing is signing onto what
Steve is, and I'd like to nomnate Steve. He's
been the nost active and know edgeabl e person in
this area. |1've been doing this for 10 years, and
the stories |I've gotten froma nunber of attorneys
and a nunber of business people is not -- really
isn'"t -- I'"mnot suggesting that you' re w ong.

It's been persistent conplaints about the '33 Act
regi stration process over at the SEC in one form or
another. But this isn't the forumfor that, but if
you are willing, Steve is willing, we would like to
put a group together with the CFTC and work with
the appropriate people at the SEC and naybe cone up
with a solution

But this has been a festering 10-year
problemin ny 10 years in the business, and | think
Steve is saying the sane thing there.

MR OLAN | think, frankly, too nuch
enphasi s has been put on criticizing the SEC
That's what the SEC -- their mandate is, has been.
That's what their job is. And until it changes,
that's their job

| guess what I'mtrying to say is | think



nowis the tine to change it, and as the Chairman
noted, there is a CFTC i ssue that could very
easily, hopefully, change and i nprove things that
woul d cede the authority on the offering process
where it rightfully belongs, which is the SEC

So, you know, in fairness to the Division
of Corporation Finance, | think too nuch criticism
has been leveled. That's the way it's been, that's
sonet hing that needs to change, and if we put our
heads together creatively, | think we can conme up
with a solution that really benefits everybody, it
benefits investors, it does not conprom se any
i nvestor protection issues, and it makes these
products available to clients who really deserve to
have themin the United States, not just outside
the United States, and not just private investors.

M5. THORPE: Thank you.

| can't speak for what's happening at the
SEC, Marianne, but | can tell you all of the cl ocks
in all of the divisions at the CFTC are at the sane
tine.

[ Laught er. ]

M5. THORPE: Ckay. Well, we hadn't
schedul ed a break, but this m ght actually be a

good logical tinme to take a five-m nute break, and
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if we could all be efficient and conme back so we
can cover the remaining topics. Thank you.

[ Recess. |

M5. THORPE: We've been running a little
late in our schedule, so we would like to start as
qui ckly as possi ble on our next topic, which is the
i ssue of when disclosure has to be provided.

Ceorge Crapple, please.

MR. CRAPPLE: Thanks, Jane.

| amjust going to make one final remark
on the prior topic. I'd love to send all of our
public pool docunents to Dan Driscoll at the NFA,
but if we're not allowed to do that, it occurs to
me that Paul Roye's departnent at the SEC is
| ooki ng at investnent conpanies that trade publicly
traded securities.

VWhat we trade in the futures pools are
publicly traded derivatives on securities. It's
really pretty close, and the nutual fund
prospectuses are about the thickness of the |egends
that we put on our prospectuses. It would be
tenpti ng.

Vel l, anyway, ny specific topic, which we
have al ready di scussed sonewhat, is the CFTC rul es

requiring delivery of a disclosure docunent before
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directly or indirectly soliciting a potenti al
investor. And in deference to Jane, |'m not going
to nention what those rule nunbers are.

The rules apply to the solicitation of
managed accounts and to public and private
of ferings of pools with the exceptions of offerings
of interest inrule 4.7 pools to qualified eligible
participants to whomthe delivery disclosure
docunents don't require.

The rules also permt a CPOto deliver a
shorter profile docunent containing specified
information prior to providing prospective
investors with the disclosure docunent. Because
any ot her communication is susceptible of being
interpreted as a direct or indirect solicitation,

the rules effectively elimnate non-disclosure

docunent communi cati ons unl ess acconpani ed or
preceded by a discl osure docunent.

The questions for consideration at the
roundt abl e i ncl ude how do the CFTC rul es conpare
with the SEC rules for solicitation of investors,
and what are the CFTC rul es intended to protect
agai nst .

So here we get to criticize the CFTC a

little bit for a change.
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In the case of public offerings of any
security which is not an interest in a comodity
pool, the SEC all ows tonbstone ads whi ch may
contain specified factual information. These
comuni cations are designed to | ocate potenti al

i nvestors who may be interested in the offering and

interested in receiving nore information.

This limted sort of communi cation would
be allowed for public offerings of commodity pools
but for the CFTC rules. If this were an SEC rat her
t han CFTC roundtable, | would advocate
l'iberalization of the tonbstone rules to permt
factual, bal anced, nonm sl eadi ng and nonfraudul ent
i nformation.

The SEC rul es also provide for the use of
red herring prelimnary prospectuses and delivery
of the final prospectus with confirmation of an
order.

The SEC has no specific requirenents as to
content or delivery of information in the case of
private placenments to accredited investors.
| ssuers have rule 10(b)(5) anti-fraud liability.

As noted above, CFTC rules do not require

a di sclosure docunent in the case of qualified
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eligible participants in 4.7 pools, and the CFTC
permts a CPOto give a summary profile docunent
containing only specified informati on about a pool
prior to the disclosure docunent.

Li ke a discl osure docunent, the profile
must be filed with the CFTC before use. The
profile seens quite heavy on notices, risks, and
war ni ngs, and light on the information which m ght
hel p locate potentially interested investors.

In an effort to ensure that no good risk

goes undi sclosed, the profile is really a mni-disclosure

docunent .

In a totally unscientific and nonrandom
poll | have taken in connection with this
roundtable, | failed to unearth any use of profile
docunents.

In any event, except for rule 4.7 pools,
the rul es governing private offerings of commodity
pools are nore restrictive than for the offering of
any other type of security, and in a case of public
of ferings of pools, even the narrow tonbstone
advertising is prohibited.

VWat are the CFTC rules intended to
prot ect against?

| s the prospective investor in a commodity



pool likely to be so swept away by prelimnary
factual, bal anced, nonm sl eadi ng and nonfraudul ent
information that he will cast aside the disclosure
docunent and sign the subscription agreenent as
soon as he can get his hands on it?

The drafters of prelimnary marketing
materials are not |likely to be so el oquent or
convi nci ng.

| s there sonething peculiar to offerings
of futures pools which requires nore stringent
rules than all other types of security offerings,
such as being especially risky?

| think the bear market in stocks has laid
to rest any idea that managed futures are nore
risky than equity, a point David Vogel nade
earlier.

The full panoply of protections offered to
i nvestors under the Investnent Conpany Act of 1940,
for exanple, leverage limts and diversification
requi renents, permtted nmutual funds investing in
not hi ng but dot cons.

There seens no rationale for singling out
futures pools. Wen an investor receives the
di scl osure docunent before commtting to an

investnment, there is no justification for different



treatnment than other securities offerings.
VWhat information should be allowed in
communi cations which precede delivery of the
di scl osure docunent? My prem se is that the
information required in disclosure docunents is
general ly useful and that prelimnary information
wi |l be considered by the potential investor in the
context of the disclosure docunent.
| would, therefore, propose that any
factual, bal anced, nonm sl eadi ng, nonfraudul ent
i nformati on about the offering of a comobdity pool
or account which is otherw se perm ssible under the
Federal securities laws, be permtted. This would
automatically result in separate standards for
public and private offerings and set a core
principles type of standard for managed accounts.
The idea of bal anci ng | anguage has | ong
been required for disclosure docunents and
mar keting materials and it can be enpl oyed usefully
for prelimnary materials. |If the materials do not
nmeet the suggested test, liability would accrue.
Communi cat i ons whi ch now often acconpany
t he di scl osure docunent are not normally subject to
filing requirenments, and | see no reason for

prefiling materials which precede the disclosure
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docunent. |If they are unbal anced, m sl eadi ng or
fraudul ent, the sponsor woul d be |iable.

O course, the discussion of prelimnary
conmmuni cations assunes that a disclosure docunent
wll be delivered. 1In the case of public and
private pools and managed accounts, a signature is
required, unlike purchasing stock by calling a
broker. The receipt of the disclosure docunent
must be acknow edged in witing. There will be no
guestion that the investor has had the opportunity
to read the disclosure docunent before commtting
to the investnent.

Whet her it is actually read is no nore or
| ess knowabl e than in the case of prospectuses
general ly.

Modi fyi ng the rules woul d not change the
rule that a disclosure docunent nust be delivered
and acknow edged.

In the case of registered investnent
advi sers, under the Advisers Act of 1940, the
advi ser's discl osure docunent nust be delivered at
| east 48 hours prior to entering into an advisory
agr eenent .

Since there nust be witten

acknow edgenent of receipt of the pool or CTA
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di scl osure docunent and a signed subscription
agreenent, the 48-hour period seens unnecessary in
this context.

What benefits would accrue to the proposed
nodi fications of the rul es?

One is regulatory. An increase in
consi stency between SEC and CFTC rul es woul d be
achi eved.

A second is cost savings. Marketing
expenses are normally paid by pools, and marketing
docunents are very expensive. The ability to
obtain indications of interest in an offering
before providing the main docunent would be a
mat eri al reduction of cost to investors. This
benefit can be achieved w thout any di m nution of
custoner protection.

M5. THORPE: Thank you for that very
conprehensi ve and informative statenent, George.

Does anyone around the table have any
views on George's issue? Chairnman.

CHAl RVAN NEWSOVE: George, | woul d just
sinply say point made. My assunption is you would
answer very simlarly to Steve the question | asked
about investor protection.

MR. CRAPPLE: Absolutely.
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CHAl RVAN NEWSOMVE:  Ckay.

M5. THORPE: Ckay. Well, then, thank you
for that, George.

Let's go on to a topic of nore recent
vintage, security futures. 1'd like Susan Ervin to
tee up sonme of the issues raised by security
futures in the managed noney area, and then I'd
like to get David Harris of NQX to rai se sone
specific issues raised in the context of those
exchanges that solely trade security futures.

We al so have two ot her representatives
fromsecurities exchanges, securities futures
exchanges here as well, Bob Paul and also Chris
Concannon of Island, so they are well represented
here today.

Susan.

M5. ERVIN. Thank you. M nane is Susan
Ervin. 1'ma partner at Dechert, fornerly on the
CFTC staff. | have an extensive practice in hedge
funds, managed funds, and security futures
product s.

Well, at this point, sonme tine after the
enact nent of the Comodity Futures Modernization
Act, we are all excruciatingly aware that under

that Act security futures are deened to be both



futures and securities. And commodity
prof essi onal s who transact in these products are
potentially subject to dual regulation.

Certainly those of us -- and |
particularly include the agency staffs who are here
-- are aware that the CFMA security futures
provi sions are a nountain of conplexity. But |
woul d suggest that a few points do energe
thematically that affect the issues relating to
managed funds.

First, it is fairly clear that the
underlying legislative intent was that trading
interest in security futures be permtted to flow
as freely as possible fromboth the securities
mar kets and the futures markets, fromthe
securities industry and the futures industry.

The Comodity Futures Modernization Act
recogni zes that characterizing security futures as
both futures and securities has the potential to
create an excess of regulation. Firns already in
busi ness as brokers or advisers, for exanple, m ght
want to add this new product, security futures, to
the mx of their activities, but they couldn't
reasonably be expected to take on a whol e new

regulatory status in order to trade a single new
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pr oduct .

So wisely, I think, the Cormodity Futures
Moder ni zation Act created notice registration
provi sions for broker-deal ers and FCVs under which
both the registration process would be streanlined,
and the actual regulatory requirenents would be
based upon the primary status of the firm rather
than sinply inposing two tiers of regulation on the
sanme entity.

Wth respect to commodity tradi ng advisors
and i nvestnent advisers, the CFMA gave even broader
relief. Registered investnment advisers whose
primary business is not giving futures trading
advice are sinply exenpt from CTA registration
under the CFMA

Simlarly, CTAs whose prinmary business is
not giving securities advice are exenpt from
i nvest ment advi ser registration.

These provisions seemto be well designed.
| know that sone have nmade the comment that they
coul d use sone explication, that people are not
sure what primary engagenent neans in this context,
but essentially sound parallel provisions.

As applied to investnent funds, however,

the security futures provisions of the CFMA have
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the potential to create sone nore draconi an and
harsh results. There is no parallel set of carve-outs as
there are for investnent advisers and
commodity trading advisors in the fund context.
So what's the result? If you are a CFTC
regi stered commodity pool operator, you can add
security futures to your funds and you can do so if
you are conpliant with 3(c)(1) and 3(c)(7) of the

| nvest nent Conpany Act, w thout having to take on

any new regul atory obligations.

However, as Emily and ot hers have pointed
out, if you are offering a publicly offered fund,
you have to be concerned about the primry
engagenent standard under the |Investnent Conpany
Act because security futures are deened to be
securities under the '40 Act.

If you are a registered investnent
conpany, you can al so add security futures to the
m x of portfolio products that you nmake use of, but
you can do so only in conpliance with CFTC rule
4.5, which gives an exclusion fromcomodity poo
regul ation, subject to certain trading limtations.

And t hese have proven in the past, |
think, to be reasonably workable, although Il

make sone suggestions naybe later in the discussion
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about how we m ght nmake them nore fl exible.

Regi stered i nvest ment conpani es can use
futures for hedgi ng purposes, and they can nake use
of futures for specul ative purposes up to a 5
percent cap on the margin deposits that they post
for those positions.

Now i n the case of security futures
products, this 5 percent cap does have the
potential to be a significant restraint because of
the relatively high regulatory margins for security
futures products.

Now turning to hedge fund nmanagers who are
not currently using futures and therefore not
regi stered as conmodity pool operators, the basic
definition of a commodity pool operator which has
been adopted historically by the CFTC, which is
that if you add even one futures contract to your
m x of portfolio investnents, you becone a
commodity pool, adding a security futures product
woul d have that -- would clearly have that effect.

And not only would he have to register,
but unl ess your fund happened to qualify for CFTC
rule 4.7 exenption, you would have to create a new
CFTC part 4 conpliant commodity pool disclosure

docunent .



Now | know David Harris is going to
di scuss the conmmodity pool issue at greater |ength,
and | think, therefore, I wll defer to himon
t hose issues, but | do want to make one fi nal
point, which is that | think that one of the ains
of the Commodity Futures Mdernization Act security
futures provisions was to reduce the |ikelihood of
regul atory arbitrage to avoid determ ning the
success or failure of this product, based on
regul atory requirenents. |In nmany contexts, the
CFMA nai ntains parity between security futures and
security options precisely for that reason, no
doubt .

And in considering conpeting products,
hedge fund nmanagers who are not currently operating
4.7 exenpt funds will nost certainly have to give
serious consideration to security futures products
regul atory consequences in nmaking a decision about
whet her to use those products.

So | think this is one area where really
| ooking to how the market user will consider the
regul atory consequences of the product may give us
pause because it may result in dimnished use of a
new product which I think that many at this table

hope will be a great success.
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Thank you.

M5. THORPE: Thank you, Susan.

David, can we go right to you?

MR. HARRI S: Yes. Thank you very nuch.

| should probably take a second to
i ntroduce nyself because | am a new face,
especially in the futures world.

| am the general counsel, NASDAQ LI FFE

Markets. | conme actually fromthe NASDAQ side of

the famly. You can probably tell | don't have the

British accent.

What we have been spending a lot of tine
doi ng over the last year or so is going out and
educating potential users of single stock futures,
and certainly a target group that we have been
educating i s managed funds.

What we have discovered is that the vast
maj ority of the funds i mredi ately recogni ze the
i nportance and the benefits of this product.

There are other funds that take a little
time to educate. You know, they think that there
are -- and in fact, there are -- other investnent
vehi cles out there that replicate a single stock
future, and until we take them through the process

as to why these products are nore efficient than
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the other alternatives, they are not inclined to
use single stock futures.

Once the light bulb goes off in their
heads and they see the benefit of single stock
futures, invariably you get to the issue of single
stock futures, well, do | have to register as a
CPO? And the answer obviously to that question is
yes. And just as quickly as the |light bulbs go on,
the light bul bs go off.

And in like everything, you know, when you
say cost-benefit analysis for these firms, and they
| ook at the costs associated with becom ng a
regi stered CPO and nost of the funds that we are
focusing on -- | should step back.

A lot of the funds that we are discussing
don't have this issue. They are already registered
entities with the CFTC. A very |arge group
t hough, are not registered with the CFTC, and but
for single stock futures, have no intent to
regi ster because they don't intend to trade futures
products.

We wal k them through the analysis, and
what it is to become a CPO, and at the end of the
day, given the registration requirenents and the

di scl osure requirenments, they would prefer to
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remai n an unregi stered entity. A lot of these
funds are very small funds, and it requires
addi tional cost of hiring attorneys, bul king up
with staff, et cetera.

W have even tried work-arounds where
maybe a fund has several different types of funds
and they are able to offer the single stock futures
product to those funds where they could potentially
have CEPS.

We even get pushed back in that space
because sonme of the funds have investnent
phi | osophi es that they apply across funds, and they
are not willing to change the way they invest and
the way they trade.

We are obviously incredibly focused on
this issue because as Chris and Bob will tell you,
and as everybody knows, when you're trying to start
a new market, a new product, liquidity is king.

And this group is a very, very inportant liquidity
pool, and we feel it's inportant to tap into.

We are obviously very aware of the other
proposal s that are out there and, in fact, we
support them very much

And having worked with the Commr ssion over

the | ast year, you know, we went through the
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contract market designation process, and we have
found themto be and are grateful for the
t hought ful approach that they have taken and the
ability to focus and have smart solutions to very
i nnovative problens. And this clearly, for nme, is
an innovative problem because the funds that we
are going to have the ability to trade products
that are not futures, and obviously the one that
pops up for the option conbinations replicate
futures, and given all the effort that we have gone
through in getting the margin rules out and the
ot her rules out and ensuring that there is not
regul atory arbitrage, that there are not undue
conpetitive benefits fromone equity product that
goes across to the futures product, this is one
that we feel does shut out a group of potential
pl ayers.

| understand, and we are very m ndful of,
the environnment that we are in. It is very hard to
say, | ook, you know, |ess regulation is better.
And fromwhere |I sit, you know, these are people
that are already not regul ated, and we recognize
obvi ously the changes in the wind for these firns.
They recogni ze the changes in the wind. But as an

i ncrenental step, we could allow an exenption for
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peopl e who trade in single stock futures to either
dovetail into sone of the existing proposals to

have sone limts or caps on it, and through us, or
desi gnat ed contract markets, through OneChi cago or
t hrough Island, you're going to get a window into

peopl e that you otherw se wouldn't have a w ndow

i nto.
And actually I'lIl kick it to Chris or Bob.
MR PAUL: Never let it be said | didn't

t ake the ball.

Again, |'m Bob Paul, general counsel of

OneChicago, and | guess |'d better do a brief
disclaimer. | certainly don't pretend to speak on
behal f of OneChicago as an entity, but nore
importantly, of our three partners, the Chicago
Board of Trade, the Chicago Mercantil e Exchange,
t he Chi cago Board Options Exchange, who have forned
this joint venture for this product, but they have
their own interests which sonetinmes -- which often
coincide with ours, but not always.

The easy thing for ne to say is ditto to
everything that Susan and David said. | agree with
all of their proposals.

| also want to follow Jack's | ead and do a

mea culpa. | don't know how we slipped up on this
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when we were working on the CFMA when | was at the
CFTC, but | do want to share sone of the blane with
nmy fellow panelist, Susan Ervin, since she probably
figured I would do this.

In forging all of the conprom ses and the
new approach to joint regulation with the SEC, the
CFTC and SEC staffs had to often recruit help from
out si de the agencies, and when we were tackling the
'40 Act issues and CPO CTA issues, Kate McGuire and
Annette Nazareth suggested Susan Ervin and I,
went along with that, to bring her in to help
medi ate with us, and Bob Plaze from Paul's group.

And | think at that point we were probably
-- and | guess since Susan was an alum of the CFTC
and | was still there -- we were nore focused on
trying to address the SEC s jurisdictional
incursion into futures and were not as focused or
as concerned about the enlightened folks at the
CFTC bringing in redundant or duplicative
regul ation fromthe futures side into the
securities side.

| think this is one of the rare instances
where we do have this anomaly where the CFTC

regul ati ons woul d create additional regul atory



costs and may in fact discourage sonme new entrants
into the security futures markets by virtue of the
CPO rul es, you know.

And as Susan expl ai ned, we have an
exenption built into the statute for CTAs and
i nvest ment advisers, though it could be clarified
and still subject to interpretation. But the fact
that there is no simlar reciprocity for hedge
funds managers who m ght want to trade single stock
futures or narrow indices to hedge their portfolios
of securities, it's a gaping hole, and one that |
thi nk can be addressed and filled fairly
effectively by the CFTC taking action unilaterally
t hrough either exenptive relief or new action
relief, and then if the industry deens that nore
m ght be necessary, we can di scuss whether or not,
you know, an additional legislative fix is
necessary.

But | think the way that CFMA is
structured, | think the beauty of it is we can
probably get nost of the way there through CFTC
action, and | think that's what we're all here
today to request.

| think that a couple of things do bear

repeating, and as David pointed out, you know, we
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have an enbryoni ¢ product here that may or nay not
succeed. A few people at this panel have nortgaged
their futures on that success, but, you know, the
whol e i dea when we were working on the CFMA was

we'll let the markets deci de whether or not there

is a demand for single stock futures and narrow based
i ndi ces, but that should not be determ ned by

the legislators or regulators, and that was what

went into lifting Shad-Johnson accord and the ban

on security futures.

| think as David correctly points out,
this could be an instance of regulatory arbitrage,
and you could end up with the anomal ous and the --
you know, deleterious effect of fund nmanagers who
wi |l pursue hedging strategies limted to options
whi ch coul d be nore expensive and we don't think
m ght be as cost-effective as security futures.

And even nore inportantly, and this is
anot her point that | thought David nmade
effectively, you know, you m ght be chasing sone of
t he busi ness offshore. And this was sonething that
| know was very inportant to the Comm ssion in
crafting the CFMA, both in its overhaul of futures
regul ation as well as sonme of the other areas that

we were addressing with the over-the-counter
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mar kets, and that was the reason for the creation
of the eligible coomercial entity category, the
t hought being that better to bring this business to

the U S. and bring it under sone regulation with

the U S. regulators, both the SEC and the CFTC, and
give the investors in those pools sone protection
of those bodies, than to create a franmework that
woul d deter anyone frombringing it here and figure
out how to offer the sane product offshore.

| think that that would hurt both the U S
i nvestors who m ght want to invest interest, it
woul d hurt the U S. investors who are already
invested in some of these funds who will be
deprived of the ability to hedge with all the
products that m ght otherw se be available, and it
coul d al so have a detrinental effect on the
devel opnment of single stock futures in this country
as opposed to the way they're devel opi ng and can
devel op in other jurisdictions.

So for all these reasons, | think that
it's clear that we need sonme help fromthe CFTC,
and | think that Susan and David have | aid out an
effective blueprint on how we can start, and, you
know, we certainly will do everything we can to

hel p assist in conpleting the nost effective
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resolution to the problem

Thank you.

CHAI RVAN NEWSOVE: David, let nme get this
clear. |Is Bob admitting that he made a ness and
he's expecting us nowto clean up that ness?

[ Laught er. ]

MR HARRI'S: No.

[ Laught er. ]

CHAI RVAN NEWSOVE: He tried to drag you
into it, Susan, but --

MR HARRIS: M. Chairman, | don't think
we have enough tine to try to respond to that
conment .

M5. THORPE: Chris, would you like to make
a statenent?

MR. CONCANNON: | have to admt when
first heard about this issue, | had to pull out ny
CFMA because | couldn't believe that Bob Paul
actually screwed it up

[ Laught er. ]

MR, CONCANNON: But we've had --

MR PAUL: Sonehow | don't think I |ike
the direction that this roundtable is taking.

[ Laught er. ]

MR. CONCANNON: We've had a very simlar
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experience to David' s experience. Island is very
highly distributed on the equity side. The hedge
fund community is very active in our equities

busi ness, and they are a custoner that we | ooked
at, and we surveyed before we decided to go into
this venture in security futures. And just the
limted survey that | have taken, and our staff has

t aken, anong these hedge funds participants, they

just will not trade security futures if they are
faced with a regulatory regine that they, you know,
t hey have been structuring all their products and
[imting their distribution to stay within this
very narrow regulatory structure on the equity

si de.

So for themto trade a product that
triggers any type of registration requirenents, it
woul d be a very hard decision for them

On the point that David has made about the
success of the product w thout these participants,
| think that's critical. You can't have an
efficient market unless you have a variety of
different participants, and the hedge fund
community being left out will |eave this product --

it will start and will trade, but it will be an



inefficient market, and that in the end will end up
hurting other investors when you don't have ful
participation of all the investnent classes out
t here.

So | support David and Susan's proposals.
| think they are reasonabl e given the current
regul atory/political environnent, when it's very
difficult for a regulator to, you know, elimnate
certain regulations. | think you have to be
careful, and | think the conmmunity understands that
the regulator is in today, and | think those
proposals are fairly reasonabl e, given that
envi ronment .

M5. THORPE: Thank you very much.

| think security futures nore than
anyt hing el se highlights the unintended consequence
of the very broad definition of the termcomodity
pool operator in the Comodity Exchange Act, and
t he Conm ssion staff has had before it two
proposal s, one fromthe Managed Funds Associ ation
and one fromthe National Futures Association, that
coul d hel p address these probl ens.

| would |ike Jack to start off with a
di scussion of 4.9, and perhaps Dan can tal k about

the de mnims approach. Thank you.
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MR. GAINE: All right, thank you.

Speaki ng of the CPO definition, this would
be the third mstake that | nmade while | was here,
which isn't bad, three m stakes in over four years.

| used to argue with ny deputy, D ck
Nat han, on the definition that if Pillsbury, which
then was an i ndependent conpany, had a public stock
of fering and sone of the proceeds were going to be
used in the futures markets, did that make it a
comodity pool. He said he would have to get back
to nme onit.

Well, that's absurd, all right, that they
woul d be a commpdity pool, but you had to know
Dick. | think he was ki dding.

[ Laught er. ]

MR GAINE: This -- and | am here talking
about our proposal, 4.9, which is actually we
provi ded a solution for single stock futures people
before you even had the problem and what we had
proposed to the Comm ssion and have been di scussing
with staff for some nonths now, is an exenption
fromCPO registration for CPCs of pools that are
sold only to sophisticated persons in private
transacti ons exenpt fromregistration under the

Securities Act.



A person woul d be exenpt fromregistration
as a CPO but remain subject to the jurisdiction of
the Comm ssion, which is very inportant for a
nunber of reasons. The Privacy Act, perhaps, the
Anti - Money Laundering, et cetera.

Interest in the pool would all have to be
exenpt fromregistration under regulation D. Al
i ndi vidual investors would have to be qualified
eligible persons as defined in CFTC rule 4.7, and
all entity investors would have to be accredited
investors under | think it's reg D, or qualified
eligible persons, as defined in 4.7.

And then there are other provisions in our
rule that the operator and its principal had to
have a clean history, et cetera, et cetera, and
have to represent that.

The CPO woul d remain subject to anti-fraud
and anti-mani pul ati on provisions of the act,
audi ted year-end financials would have to be
provided, a notice of eligibility would have to be
filed with the Conm ssion, the CPO woul d be subj ect
to special calls.

And there are a nunber of other technica
things that we hamered out with the staff, but

essentially what we did, we took the phil osophy
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behi nd the CFMA. The phil osophy was sound. It was
j ust when Bob was inplenmenting pieces of it that it
fell into problens, but the phil osophy was this:
That the degree or presence of regul ation should
sonehow be geared to the sophistication of the

i nvestment, whether eligible contract participant
or whatever one of Emly's terns you want to use.

But we | ooked at what was done in the
CFMA. W | ooked at what 3(c)(7) and reg D did, and
we said, to get around this, you know, you can't be
alittle bit pregnant, you know. One contract puts
you into this norass of regul ation.

What benefit does registration bring to a
sophi sticated i nvestor base? And we have conme up
with this proposal. W have hamered it around. |
wll -- there are a nunber of people who are
interested in this, and I won't go on further, but
its policy basis is simlar to the CFMA, and
3(c)(7) and reg D. This is not retail. You
can't go to Charles Schwab and buy into this thing.

The Comm ssion, for its part, this
Comm ssion, retains its overall jurisdiction and
particularly the anti-fraud mani pul ation
jurisdiction, and we think it nakes sense.

Granted, the environnents cone and go, but
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doing the right thing is always kind of a nice
concept. W think this is the right thing to do,
and we strongly urge this Conm ssion to seriously
consider it.

M5. THORPE: Thank you very much, Jack

Jack Rigney.

MR. RI GNEY: Thank you.

We heartily endorse the 4.9 proposal, and
| have to go back to the prior discussion.
conpl etely endorse Susan's proposal on single stock
futures and | think David very ably described the
ki nd of issue we have been seeing for years, al
revol ving around this one issue, one instrunent
that's deened to be under the commodity
jurisdiction, makes the entity a pool. And whet her
it's a rational reaction or not, we -- | don't need
to conmment on that, but there's no question, hedge
fund managers hear us tell themthis is what you
have to do to be able to trade these instrunents.

And ny own personal view, by the way, is
this has gotten a lot easier with the NFA revi ew of
di scl osure docunents, the possibility of getting a
series 3 exenption. It may not be so bad. But in
any event, it's clearly an industry reality that

managers, when they hear that's another form of



registration, that it takes nore tine, for whatever
reason, they just are not interested.

There is no doubt in ny mnd that this is
going to happen if the single stock futures
proposal is not refined as has been suggest ed.

So this 4.9 proposal will go a | ong way.
This is sonething we have been tal king about, not
this exact proposal, but this kind of relief, for
years, and what it wll do, of course, it's going
to benefit the consuner, benefit the investor,
because | can't tell you how many tines we've had
calls fromclients, who should know t hese rul es,
but they don't. They wll call if they want to buy
a particular derivative and will say can | do it,a
nei ghbor hood then we have to get into these
descriptions of whether it's a coomodity or a
security. Al they want is a yes-or-no answer.
They get frustrated when we tell themthat it's a
coormodity. They can't keep it straight. They'll
call a month later with the sane question, but it
does -- all that does is, of course, because the
manager is not willing to go through the
regi stration, perhaps for different reasons, it
hurts the investor in the fund. If these

instrunments are an efficient way to benefit the
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investor, this policy of the one comobdity contract
requiring registration certainly has hurt the
investor, in my mnd. That has been our

perception, and | think everybody who has spoken
before ne on this has captured that, and | think
this is probably the biggest issue that we have had
since we have been practicing in this area.

Thank you.

M5. THORPE: Thank you very much, Jack

Dan.

MR. DRI SCOLL: Actually for the |ast
several years NFA has been proposing to the CFTC to
adopt a so-called de mnims exenption from CPO
registration, which is really designed to deal with
the sanme problemthat proposed rule 4.9 woul d,
where you don't get in this dilema where one
futures contract or several futures contracts for a
firmthat's primarily engaged in anot her business
woul d have to register as a CPO

The whol e idea of de mnims would be that
you woul d have sone sort of neasurenent nmuch |ike
rule 4.5 that says if the small percentage of your
assets are devoted to futures margin, and it's
incidental to your normal business, then you

woul dn't have to register as a CPO.  And there's no
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magi cal nunber. | think we would have to sit down
and figure out what that nunmber is. But it would
be one way to deal with this issue.

| do want to point out that when you
really think about the hedge funds and ot her types
of entities that we are trying to deal wth here,
that really nost of those would fit under either
4.9 or the de mnims. They are unlikely to have
nost of their business being in futures, and they
are unlikely to be dealing with retail customers.

So there is no pride of authorship at NFA
here. It's not |like we're debating with MA that
it's either 4.9 or de mnims. But we strongly
believe there needs to be sonething there to deal
with this issue.

M5. THORPE: Thank you very much.

VWhat |'m hearing fromall of the speakers
on this issue is that it's the fact of registration
and not the process of registration that is the
i npedi rent. Because, as nmany of you know, the
staff has been working on a proposal that m ght
deal with sone of the issues related to the process
of registration, but fundanentally the problemis
once they're in, they're regulated, and that seens

to be problem
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One of the issues that | wanted to ask
David is that, you know, we have been tal king about
the MFA standard, which is based on accredited
investors under 4.7. In terns of the kinds of
partici pants and the kinds of hedge funds that
you're out there trying to solicit interest in
t hese products, is that an appropriate standard?
Are there other standards? |Is it too low, is it
t oo hi gh?

MR HARRIS: Well, sonetinmes, frankly, we
don't even get that far down the road. W
sponsored with Bl oonberg on Tuesday an educati onal
sem nar devoted to managed funds, to hedge funds,
and we don't wal k down the path very |ong when they
learn that there is a registration requirenent.
They conpl etely shut us out, and we don't have an
opportunity to continue to wal k through what the
right standard woul d be.

| get the sense that a standard such as
accredited i nvestor standard woul d be probably be
nost appropriate or nore appropriate, but Susan is
-- do you have a --

M5. ERVIN. | think that's a good point.
Apparently a nunber of the funds that NQ.X and

ot her security futures exchanges have been tal king
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to have nmade the point that they are not -- they
woul d not qualify under 4.7, so they would have to
ki ck people out of their funds or otherw se seek
relief to be able to deal with currently offered or
previously offered funds that have non- QEP

i nvestors.

So | think Dan's point is a good one, that
probably nost of the issues are addressed either by
the MFA or the NFA proposal, but probably not by
either one in itself.

M5. THORPE: Yes, Emly.

M5. ZEIGQER: | guess I'd like to plead
guilty to being involved in and supporting both of
t hese proposals, and | just want to say the sane
thing that Susan just said, which is | think you
probably do need them both, and together they wl|
cover kind of the vast array of folks who don't
need to be regi stered one way or another, either
because they only do a tiny little bit of futures,
or because they are dealing with sophisticated
peopl e.

MR. CRAPPLE: There have been nany decades
of schol arship on the question of what is an
i nvestment conpany. | renenber when we first were

| aunching futures pools, and | alnobst hate to adm t



this, it was back about 1973 and | probably have
nmore grandchildren than Marianne, but the

i nvest ment conpany people at the SEC took the
position a way back then that, hey, yeah, commodity
pools, their underlying assets are in securities,
and they al ways have been, but their principal
purpose is clearly trading futures. And so they
are not investnent conpani es.

Now | don't see what is wong with that
ki nd of concept, where you have all sorts of
i nvest ment pool s whose principal purpose is clearly
trading securities of one sort or another who want
to trade sone derivatives, sonme futures. Wy can't
-- | nmean goi ng beyond what these proposed rules
say, why can't we have a principal purpose type of
definition of what is a cormmodity pool .

M5. THORPE: Any ot her coments?

Terri .

M5. BECKS: | guess | need to speak from
the other side of the fence. You're dealing with
all the issues for firnms that are trading in
equities on the futures side, and going back to a
public futures fund, Susan did nention this in her
coments in the beginning, as a representative of a

public futures fund, we are unable to invest in
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security futures products for our fund because we
woul d have to -- that would be deenmed to be hol ding
oursel ves out as an investnent adviser, is ny
under st andi ng, and so we woul d have to be

regi stered as an investnent adviser.

So we would -- as you all are pleading to
the CFTC, we would also like to put in our plea to
the SEC about a notice | A registration allowance
for CPCs, and further request that the notice I A be
exenpt fromthe qualified client requirenments
because it is a public pool which is bel ow the
qualified client.

But again, as long as it's a de mnims
investnment in security futures and as long as we're
primarily a futures-dom nated pool, that we think
we would like to make that request.

MR. GAINE: That's a question -- Paul,
won't put you on the spot today, but there is sone
confusion within the futures industry. The CFMA
carve-out -- and | have not |ooked at it in six
mont hs or so, but fromthe Investnent Advisers Act,
| think reads sonething like if you are a
regi stered commodity tradi ng advi sor whose busi ness
is not principally engaged in advising as to the

val ue of securities, you are exenpt from
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regi stration as an investnent adviser.

| don't see where holding yourself out is
relevant to that, if indeed -- and that's a
different, you know, 15 or fewer, don't hold
yourself out, that's category A

Category Bis if you're a registered CTA
whose business is not primarily engaged in advising
as to securities. So if you have a futures fund
whi ch has soybeans and sorghum and silver and gol d
and whatever else it has, and 6 percent of single
stock futures, it doesn't seemto ne that that
woul d trigger investnment -- I'"'mnot -- I'd like to
say that we want to cone to you and get an answer
to this question, because you don't have the
statute in front of you or anything, but there is
some conf usi on.

My reading of it is that, that there is
sone -- that level that brings you below primarily
engaged in the advising as the value of securities
or the advisability of investing in securities wll
permt a registered CTA to advise a public futures
fund, even if it is holding itself out to the
public.

MR. ROYE: Yeah, this is an issue that,

you know, we should think about, and I would just
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point out that this is on our agenda, if you | ook
at the Comm ssion's reg flex agenda that we
publ i shed, | guess the nost recent one | think in
May. But we have this listed, the issue of
comodi ty pool operator exenption under the

Advi sers Act.

We recogni ze that Bob nade a m st ake
t here, and --

[ Laught er. ]

MR. ROYE: -- perhaps we ought to focus on
that one and deal with it.

But, yeah, it's sonething to think about,
and | think, you know, we -- quite frankly, though,
we haven't had, to ny know edge, a | ot of questions
on this issue of what's, you know, what does
primarily engaged nean. And | don't know if that
means that people are afraid to ask us the question
for fear of the answer, but we'd be glad to talk to
you about that.

MR GAINE: Well, I think it's probably,
you know, sone urgency at least in the single stock
futures area. | know we had a conversation sone
nmont hs ago and Bob Pl aze was going to be involved
init, and there is sone clarification, but maybe

potentially sone interimrelief of a no-action



position or sonething like that. But it's

sonething that the affected parties should get

their act together and cone back and see you.
M5. THORPE: Thank you very much.

MR. GAINE: Didyou sign off on 4.9 while

[ Laught er. ]

M5. THORPE: Bob, not only is it
unani nous, it's on the record.

kay. Well, we actually had reserved 30
m nutes to discuss a range of other issues that
have been issues of |ong-standing interest to the
managed funds industry, and we are actually over
time at this point.

| don't know, Jack, if you would like to
take just two mnutes to at |east identify what
these issues are, and we could certainly listen to
further subm ssions.

MR GAINE: Well, what I'd like to ask is
maybe -- this would ny nature, Marianne. Art Bel
and others who are here, who m ght have just issues
to throw on the table. | think we have covered,
either in our witten testinony or we al so intend
to supplenent the record, we will cover any other
issues. But | think if you just leave it open to

anybody el se.
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MR BELL: Well, Jack, thanks for yielding
your time. 1'll try to keep it to two m nutes, and
| want to thank Chairnman Newsone for calling the
neeting, the CFTC Conm ssioners for attending, and
t he menbers of the CFTC and SEC staffs for
participating in this, and Jane for trying to
noderate and keep it right on schedule. That's no
smal | task.

M5. THORPE: | fail ed.

MR. BELL: Well, because of me running
| ong.

| will also dispense with the disclainer
because if | don't speak for ny firm | don't know
who the hell does.

You know, hearing remarks around the table
of harnoni zing the rel ati onship, of cooperation, of
setting all the clocks in the sane tinme zone,
rem nds nme of the expression that everybody wants
to go to heaven, but nobody wants to die. And |
woul d chal | enge Chai rman Newsonme and t he people |
menti oned at the CFTC staff and the SEC staff that
if we really want to acconplish sonething today,
sonebody is going to have to take responsibility,
sonebody is going to have to take sone unpopul ar

stands. The status quo won't do it. Things have



to be changed.

| think it's nore likely that 1'Il get

pregnant than that the Corp Fin is ever going to be

able to review public financial futures funds with
any success. It just doesn't fit there. It's a
round peg in a square hole.

You know, if we want to get sonething
done, people have to change their attitudes.

Now there is precedent for this in the

single stock futures. | think it's incredible the

way that the CFTC and the SEC has cooperated with a

cl ean sheet of paper to conme out and work and
det ermi ne whi ch agency can best handl e which
things, and to the extent that you have sone
regul atory requirenent with another one, that you
can notice file with them and true, there may be
sonme unresolved issues at this point, but it is an
exanpl e of where things can work.

Anot her exanpl e was cedi ng the revi ew of
t he di scl osure docunents to the NFA. The CFTC
| ooked at this and said who really is in the best
position to do this efficiently. That's been done,
and the history on that has been very encouraging,
it has been very positive.

So things can be done, but people are
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going to have to take sone aggressive stands on
this.

Dave -- Steve O gin, rather, volunteered
to be on a task force to work with it. That's the
kind of thing that we need. [|'ll certainly
vol unteer on that, nostly because associating with
| awyers is noving up the social |adder as a CPA,
probabl y, but nonethel ess, there are things that
can be done here, but we are going to have to
really conmt to do it.

Barbara Holumis not here, so | can talk

ni ce about her, but Barbara has the GVAC commi tt ee,

and the way that things were acconplished there was

by actually assigning a task force between the
i ndustry and the governnent to work on these
t hi ngs.

So if we want to do better than just
nmuddl e t hrough, which is really what's happened on
a lot of these issues, we have got better than 20
years of experience since the CFTC has been in
operation, and | think it's tinme to | ook back and
as we've done with the single stock futures say
what's really the best way to deal with these
issues. And if people are prepared to do that,

then we can do a whole lot better for the American
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public and the people in this roomthan just
continue to nuddl e through.

Thank you.

M5. THORPE: Thank you.

Chai r man Newsone.

CHAI RVAN NEWSOVE: Thank you.

| guess as we wap up, | have just got a
couple of conmments that | would |ike to nmake, Jane.

First and forenost, 1'd |like to thank each
and every one of you for taking the tine to be here
today, to share your conments with us. | would
especially like to thank our friends fromthe SEC
for being here and sharing your thoughts and
vi ewpoi nts. | think they have been extrenely
val uabl e.

Wth regard to Art's comments -- and |
woul d say that | agree totally, and | think that
Chairman Pitt and | have not only shown a
wi | li ngness but have shown the ability to operate
outside the traditional paraneters of the two
agencies, and we will continue to do so.

Certainly sonme issues have been laid on
the table today that | think the CFTC can and
shoul d address in a quick manner, and there are

ot her longer termissues that | think the agencies



jointly need to address, and certainly I amof the
view that I would be glad to neet with Chairnman
Pitt, and he and | hopefully agree on a nethod of
nmovi ng forward, possibly with a task force of
i ndustry participants and the agenci es represented.

So, again, thank you for a very productive
di al ogue t oday.

M5. THORPE: Thank you very much. Thank
you all very nmuch for com ng.

[ Wher eupon, at 12:47 p.m, the neeting was

concl uded. ]

123



